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ADVERTISEMENT. 



The following Treatise has been compiled in 
a great measure from two Arabic works of high 
celebrity among the Moohummudans of India— 
the Sirajiyyah^ and its commentary the Shuree- 
feea; and is little more than a condensation o’f 
their contents, reduced to (in English form. The 
Sirajiyyah is ^e‘y brief and abstruse; and, with¬ 
out the aidu, commentary, or a living tt^ach- 
er, to unfold and illustrate its meaning, can 
with difficulty be understood even by Arabic 
scholars. It is not therefore matter of surprise, 
that its Translation by Sir William Jones 
should be almost unknown to English lawyers, 
and be perhaps never referred to in His Ma¬ 
jesty’s Supreme Courts of Judicature in India. 
With the assistance of the Shureefeea, it is 
brought within the reach of the most ordinary 
capacity; and if the abstract Translation of that 
commentary, for which we are also indebted to 
Sir William JoneSj had been more copious, 
nothing further would have been requisite to 


give the English reader a complete view of this « 
excellent system of Inheritance. ^ 

The Moohnmmudan law is founded on the ; 
Kqoran, and traditionary decisions of the Pro¬ 
phet and his companions. With respect to 
the authenticity or meaning of some of these 
decisi^iSs, there may be. a doubt in the minds of 
true Mooliuminudans. But in matters of Inhe¬ 
ritance, I believe, there is less difference of opi¬ 
nion between the four great sects that divide the 
orthodox Moohummudan world, than on any 
other branch of the law. The doctrines which 
are here adduced are those of ^boo Uuneefa 
and his disciples Aboo and Moohum- 

mud, which are received by the oi\,!'odox Moo- 
hiimmiidans of India, and alone formed the law 
of this country, while under the sway of the 
Moghul Emperors, liht Immneea Code is now 
administered by the Honorable Company’s 
Courts to Shim, when both parties are of that 
persuasion. But the general Jaw of the coun¬ 
try is still that oi Aboo Huneefa, and I am not 
aware that any other has ever been adminis¬ 
tered to Moohummudans by His Majesty’s 
Supreme Court. 

Besides the Sirajiyyah and Shureefeea, other 
works are occasionally referred to throughoi^t 
this essay; but they are chiefly on matters which 
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do not strictly form a part of the Law of Inhe¬ 
ritance. The important subjects of parentage, 
treated of in the third chapter, and of the 
i powers of executors, comprehended in the first, 
have been drawn entirely from other sources. 

The Sirafiyyah and Shureefeea 
together, and forin one book, the text being 
distinguished from the Commentary by a line 
drawn over the former. The references are to the 
edition published at Calcutta in the year 1236 
of the Hijree, the pages of which do not always 
correspond with the recent reprint. The ex¬ 
tracts from the Koodooree are in general from a 
manuscript in my own possession; but with the 
exception of that in the fifth chapter, they may 
be usually found in the Hidaya, which is little 
more than a commentary upon that work. The 
quotations from the Hidaya have been made 
from the Arabic edition printed at Calcutta. Of 
Mr. Hamilton’s Translation fiorn tlie Persian, 
which is also referred to by the volume and 
the page, for the greater satisfaction of the Eng¬ 
lish reader, there is, I believe, only the quarto 
edition, published nt London, in 1791. The 
Jowhurrut-oon JV'uyyerah, another commenta¬ 
ry on tlie Koodooree, is still to be found only in 
manuscript, though it well deserves in my opi¬ 
nion to be printed. It is of later date than the 


Hidaya, and is perhaps more valuable in other 
respects. The extracts are from a copy which 
belonged to the late Kazee-ool-Koozzat, and I 
have been able to indicate them only by citing 
the book or chapter in which they may be 
found, irr case the reader should have an oppor- 
tunityi and think it worth his while, to bring 
them to the test of actual collation. The refe¬ 
rences to the Inayah, a commentary on the Hi- 
daytty (itself only a comment as already observ¬ 
ed,) and the valuable collection of decisions 
called the Futawa Alumgeeree, are made to 
editions now in the course of publication from 
the Education Press. The only other work re¬ 
ferred to is the Futawa Siraflyyah ; and the 
extracts have been taken from the edition pub¬ 
lished in 1827 at Calcutta. 

On appearing before the public as thb author 
of even so humble a work as the present, it be¬ 
comes me to apologize for the errors which, 
notwithstanding my utmost care, it may be 
found to contain. No pains have been spared to 
render it as correct as possible. I have anxiously 
compared the text several times with the works 
which are quoted in support of it, and have 
rigidly discarded every thing for which there 
did not appear to be sufficient authority. Of my 
own opinions, the reader will find that I have 



been sparing ; having hazarded an argument 
but seldom, and then chiefly on the meaning of 
my authorities, which it has been my sole object 
to place before him in the plainest language. It 
is not without much diffidence, and a painful 
sense of the responsibility which will attach to 
me as a member of the legal profession, if I 
should unhappily become the means of pervert¬ 
ing the judgments of my brethren on points 
which deeply affect the interests of their Moo- 
huinmudan fellow subjects, that I now venture 
+o give my performance to the world. From the 
kttomies of the Supreme Court, for whose use 
it was originally undertaken, I am sure of meet¬ 
ing with every possible indulgence. I do not 
expect less from the candour of the Gentlemen of 
the Bar. And if my performance should meet 
with their united approbation, 1 shall not be 
apprehensive for the ultimate judgment of the 
public at large. 
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MOOHUMMUDAN LA^ 

OF 


INHERITANCE. 



CHAPTER I. 


Of the General Application of a Moohmnmudan^s 

Estate. 


The property of a deceased Moohummiidan is 
applicable in the first place to the payment of his 
funeral expenses ; secondly, to the discharge of his 
debts; thirdly, to the payment of legacies as far as 
one-third of the residue; and the remaining two- 
thirds, with so much of the other third as is not 
absorbed by legacies, are the patrimony of his heirs*. 

The funeral of a Moohummudan comprehends Funeral 
the duties of washing, shrouding, and interring his pl^irbe- 
hody ; all ofwhich are to he performed in a manner ‘^**’*®* 
suitable to his condition^, and even in preference to 
the payment of his debts, where his property is in¬ 
adequate to both purposes!; with the exception how¬ 
ever of such debts as have been charged by pledge 


* Sirajiyyah, Appendix, No. I. 

+ Shureefeea, Appendix, No. 2, 
% Ibid, No. 3. 
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or otherwise on particular property, for the payment 
of which such property is primarily liable*. 

Debts of every description take precedence of 
legacies and the claims of heirs, but debts acknow¬ 
ledged on death-bed are postponed to all others, 
unless they,appear to have been incurred for known 
and sufficient reasons*]’. With this exception all 
debts are on an equal footing.; no creditor being 
preferred to another, but all receivingthe full amount 
of their respective claims, or a ratable share of 
the property where it is inadequate to the com¬ 
plete discharge of all the debts;}:. By a provision 
perhaps peculiar to the Moohuinmudan law, debts 
not actually due at the time of the debtor’s death, 
become payable immediately on the occurrence of 
that event. This is founded on the consideration 
that the privilege of postponement is a personal 
right of the debtor, which dies with him ; and, ac¬ 
cordingly, the death of a creditor is not ^attended 
with the same effect, because the person to whom 
the right of delay belongs is still aliYe§. 

A dispute for priority can seldom arise between the 
heirs and legatees whose interests attach to .different 
portions of the estate. But if such a case should 
occur, the author of the Shureefeea observes, that the 
legatee would be entitled to the preference so far as 

♦ Sirajiyyah, Appendix, No. 4. 

+ Jowhurrat-oon-Nuyyerah, Appendix, No. 5, and Shureefeea, 
ibid, No. 6. 

J Shureefeea, Appendix, No. 7. 

§ Jowhurrut-oon-Nuyyerab, Appendix, No. 8, 



a third of the property'^. Thus, if the legacy w'ere 
a third of the testator's dirhems^ or his goats, arid 
two-thirds of them should happen to perish, leaving 
the remaining third still within a third of his whole 
estate, the legatee would be entitled to itf. It is 
only, however, when the articles out of which the 
legacy is to be pdid are homogeneous, as pioney, 
goats, and generally such commodities as are esti¬ 
mable by weight or measurement of capacity, that 
the precedence of the legatee to the heirs can be of 
any avail to him; for if the articles be of different 
kinds, as for instance a bequest of a third of the 
testator's apparel, the apparel being of various de¬ 
scriptions, the legatee would be entitled to no more 
than a third part of the remainder, in the case of 
loss, even though the whole of the remainder should 
still fall within a third of the general estate|i. 

The law is so careful of the interests of the heirs, 
that it [jeotects them against the gratuitous acts of 
their ancestor upon death-bed, as well as against bis 
bequests, beyond a third of the clear residue of his 
estate, after the payment of funeral expenses and 
debts. Accordingly, gifts made in these circum¬ 
stances must not, together with legacies, exceed the 
third, unless confirmed by the heirs after the donor’s 
death§ ; and it is material to observe, that assent 

^ Shureefoea, Appendix, No. 9. 

+ Hidaya^ Appendix, No. 10, and see Mr* Hamilton’s translation, 
vol. iv. pp. 488 and 489. 

J Hidaya, Appendix, No. 11. Translation, vol. iv. p. 490. 

I Hidaya, Appendix, No. 12. Translation, vol. iii. p. 162* 
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tance^ 


before death is not sufficienf^. And neither gifts in 
a last sickness nor legacies are valid to any extent 
unless so confirmed, where the person in whose favor 
they are made is also an heir. In like manner, the 
law is so jealous of the partiality of the deceased for 
any particular heir, that acknowledgments of debt 
made on death-bed in favor of an heir are utterly void, 
unless afterwards assented to by the other heirsf. As 
the law has placed no contronl over a hiisband^s 
power of divorce, he might, by exercising it in his 
last moments, deprive a wife who had incurred his 
displeasure of her right of inheritance; but that is 
obviated by a provision, that a divorced wife shall 
retain her right of inheritance, unless Iter husband 
survives the completion of her idduU or the period 
during which it is unlawful for her to enter into 
another marriage^. There is one way, however, in 
which a husband can even upon death-bed ma¬ 
terially reduce the share of the inheritance to which 
his wife would be entitled, that is, by marrying or 
acknowledging a marriage with another woman, by 
which means the widow’s share would be divided 


* Because their right has not yet accrued, and the assent may be 
annulled upon the death of tlie testator. Hamilton’s Hidaya. vol. iv. 
p. 470. 

+ Jowhurnit-oon-Nuyyeral|, Appendix, No. 13. Hidaya, Appen¬ 
dix, .No. 14. Translation, vol. iii. p. 164. 

% Hidaya, Appendix, No. 15. Translation, vol. i. p. 279. The 
iddut of a divorced woman is in general about three months, when 
she is not pregnant. Of a pregnant woman, the iddut is not xiccoin- 
plished until her delivery. Ibid, p. 359 and 360. 





among both equally. The wife newly married or 
acknowledged would also be entitled to a reasonable 
dower ; but that as a debt would fall on the 
general estate*. 

Women are not entrusted with the power of 
divorce, but, in the acquisition and disposal of pro¬ 
perty, even those who are married do not labor 
under any disabilities, but such as are common to 
both the sexes. The rules for the succession to a 
woman's estate are the same as those for the succes¬ 
sion to a man's, with this exception, that the share 
of a husband in his wife’s inheritance is double that 
of a wridow in her husband's, as will be seen more 
fully hereafter. 

Tliough a Moohummudan is disabled from dis¬ 
posing of more than a third of his property by will, 
or by death-bed donation, he is nevertheless at 
liberty to appoint an executorfor the administration 
of the whole, and an important question arises as to 
the nature and extent of the executor's power over the 
property. The executor of a father is the guardian 
of his minor childrenf, and is in that capacity invest¬ 
ed with powers over their property, which are not 
possessed by ordinary executors. That he may 
lawfully s^Il so much of it as is movable, there is no 
doubt, nor any condiction of authorities upon the 
point. But his power of disposing of the immova¬ 
ble property of his wards, except under circuni- 


*' Hidaya, Ap. No. 12. translation, vol. iii. p. 162. 
■f Hamilton’s Hidaya, vo!, iii. p. 520. 
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stances of necessity or extraordinary advantagcj is 
perhaps open to question. Some difference exists 
between the oldet* and later writers on this subject, 
though I have not been able to ascertain the precise 
sentiments of the former, the only authorities with 
which 1 am-acquainted being contradictort. In the 
extract from the Inayah cited below*, it is stated 
that the sale by an executor of the immovable 
property of a minor heir was lawful according to the 
ancients, while, in a passage quoted by Mr, Mac-* 
iiaghtenj’ from the it is represented 

as their opinion, that such a sale is unlaw'ful. Vi ith 
respect again to the sentiments of the moderns, 
we are informed by the author of the Inayah,in 
the extract last referred to, that “ they have said an 
executor may lawfully sell the immovable estate 
of a minor heir, when the deceased has left debts 
which cannot be otherwise discharged, or the price 
is required for the supply of the minor^s necessities, 
ora purchaser is willing to give double the value 
for the property.’^ The language of this extract 
is less strong than that of the Ashbaho Nuzair, 
where the sale of a minor’s immovable property 
is said to be positively forbidden by the moderns, 
except in the three cases above-mentioned, and in 
four others of similar expedience or necessity. It 
is still possible, however, that the circumstances 


^ Appendix, No. 16. 

+ Principles and Precedents of MoAummudan LaWj AppendiX| 
Chap. viii. Sec. 14* 
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mentioned by both the authors may be intended 
only as marks or guides for the father’s executor in 
the exercise of a general discretion which the law 
has conferred on him, and are not to be considered 
as indispensable to the creation of such an interest 
in the immovable estate of his ward as would entitle 
him to dispose of it. This view of, the case is 
strengthened by two otlier passages of the Inayqh*y 
in which the author speaks of the executor’s power 
to sell the immovable property of a minor without 
any reserve or qualification, assumes and reasons 
upon it as a thing generally known and admitted, 
contrasts it with his more limited controul oyer the 
estates of major heirs, and deduces from it his 
farther power of making a partition of the deceased’s 
immovable property so far as relates to the portions 
of minors. The case of partition merits particular 
attention, because it involves the interests of third 
parties. ^ The author supposes the deceased to have 
bequeathed a third of his estate to a stranger, and to 
have left heirs of the remainder, some of whom are of 
age and absent, and the others are minor. In these 
circumstances, if the executor should make a parti¬ 
tion of the estate, giving to the legatee his third, and 
reserving two-thirds for the heirs, the partition is 
lawful and binding on all the heirs with resjiect to 
the movable property, but on the minors only, as 
to the immovable. ‘^This difference between the 


♦ Appendix^ Nos. 17 and 18. 
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movable and immovable property, arises (as the 
author informs us) from the fact, that when the heirs 
are minor, the executor h&s the power of selling their 
portions, both of the movable and immovable 
estate; but when they are ofage, he has not the pow¬ 
er to sell the immovable estate so far as they are 
concerned, his authority extending no farther than 
to the sale of the chattels: and such being the case 
in sale, so also is it in partition, which is but a spe¬ 
cies of sale/^ The executor being invested with a 
general power of making a partition of immovable 
property on behalf of a minor, it may be inferred, 
that he is placed under no other restraint with re¬ 
spect to the sale of such property, than the obliga¬ 
tion of shewing its necessity or expediency, and that 
an advantage to the minor much more moderate than 
double the value of the property, would justify him 
in disposing of it. 

With respect to heirs, who have arrived at majori¬ 
ty, a father’s executor has no power over their pro¬ 
perty when they are present; but in their absence 
he is invested with the general power of preservation, 
under which he may sell their movable estate, the 
price being more easily preserved than the actual 
articles themselves*. It is only, however, with re¬ 
spect to such movables, as have been left to the 
absent adult by his father, that the executor is in¬ 
vested with this power'l’. 


* Hidaya, Appendix, No. 19. Translation, vol. IV. p. 553. 
+ Futawa Sirajiyyah, Appendix, No. 20. 





The executor of a mother, brother^ or . paternal 
uncle, is invested with the same general power over 
the portions of minors and absent adults, as the 
executor of the father possesses over the property of 
thelatter; i. e. the power of preservation, under 
which he may sell so much*of it as is movable’*'. 
But his authority is strictly confined to the pro^ 
perty left to the heirs by his lestalor’]"* ^ 

When the deceased has left debts or legacies which 
the heirs decline to discharge, the executor may 
lawfully sell so much of his testator’s estate as is 
retjuisite for their licjuidation, whether the heirs be 
minor or adult, and however they may have been 
related to the deceased. Upon these points there is 
a general agreement of authorities^. But whether 
an executor may lawfully sell the whole of his tes- 
tat«)r’s estate when it is not entirely absorbed by the 
claims upon it, is a question upon which there is 
some difference of opinion. That he may lawfully 
sell the whole of the movables, all concur. But 
with respect to immovable property, according to 
Aboo Yoosuf and Moohummud, no more of it 
can be sold by an executor than is necessary for 
the payment of debts and legacies. Aboo Hunee* 
fa, on the other hand, considered, that a power to 
sell a part implies a power over the whole, and that 


• Futawa Sirajiyyah, Appendix, No. 21. Hidaya, Appendix, No. 
22. Translation, vol. iv. p. 554. 

+ Inayab, Appendix, No. 23. 

% Inayah, Appendix, No. 24. Futawa Alumgeeree, Ap. No. 25. 
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the remainder may also be lawfully sold by an exe¬ 
cutor*. In this, as in the case of a guardian, it is 
proper to distinguish between the strict legal right, 
and its discreet and judicious exercise ; and it would 
seem that though an executor be actually possessed 
of funds of the deceas#!, adequate to the discharge 
of his debts, yet that if he do proceed to sell his im¬ 
movable estate, the sale is notwithstandinsr law. 
fulf. 

Power of When two executors have been appointed, one of 

A single ^ ^ ^ 

executor them cannot lawfully act without the concurrence 

wHcd seve** 

rai arc ap- of the Other, Bccording to Aboo Huneefa and Moo- 

pointed, except in the following instances; viz. the 

purchase of requisites for the funeral, and of food 
and clothes for young children, the restoration of 
articles which had been deposited with the testator, 
or usurped by him, or acquired under defective con¬ 
tracts of sale, the general preservation of his property, 
the payment of debts, the discharge of specific lega¬ 
cies, the manumission of a specific slave, the litigation 
of the deceased’s rights, the acceptance of gifts, the 
sale of articles to which any loss or damage may be 



* Inayali, Appendix, No. 26. Futawa Alumgeeree, Appendix, 
No. 27. 

+ Futawa Alumgeeree, Appendix, No. 28. This point is of so 
much importance, that I subjoin a literal translation of the authority. 

An executor sold land to pay a debt of the deceased with its 
price, having property in his hands suflBcient to the discharge of the 
debts: this sale was lawful. So in the Khuzanvt-ool-Mooftiecn.” 
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apprehend^, and generally of all perishable, com¬ 
modities* * * § . 

Aboo Yoosuf was of opinion, that executors may 
act singly in all cases, though appointed together; 
and there is no doubt that they may do, so when 
they have been appointed separately]'. So also, where 
it is clearly indicated from other circumstances, that 
such was the intention of the testator. 

Upon the death of one of two executors, the rights 
enjoyed by both do not accrue to the survivor, whose 
powers are suspended until the appointment by the 
kazee of a successor to the deceased executor, unless 
the deceased executor had himself nominated the 
survivor or some other person to be his executor. 
And even, when so nominated, Aboo Hunee/a was of 
opinion, that the survivor cannot lawfully act until 
kazee has appointed another executor, because 
if the ^taior had been content with the discretion 
of 034^ person in the management of his adairs, he 
woi^ld not have committed it to two persons^. 

When a sole executor dies, having appointed an 
executor of his own will, the person so appointed 
becomes also the executor of the original testator, 
according to the general consent of the followers of 
Aboo IJuneefa^. 


* Hidaya, Appendix. No. 29. Translation, vol. iv. p. 544 and 555. 

+ Hidaya, Appendix, No. 30. Translation, vol. iv. p. 546. 

Jowhurrut-oon-Nnyyerah, Appendix, No. 31. 

§ Ibid, Appendix, No. 32, 
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The clear resklue of ihe estate, after the payment 
of funeral expeneCs, debts, and legacies, descends 
to the'heirs; and among these the first are per¬ 
sons for whom the law has provided certain specific 
shares or portions, and who are thence denominated 
Sharers*. In m<»t cases there must be a residue after 
the sharers have been satisfied; and this passes to an¬ 
other dlass of persons who from that circiimstance may 
be termed Residuariesf. The name, however, is not 
always appropriate, for it may happen that the de¬ 
ceased has not left any relative of the class of sharers, 
and then the whole will pass to one or more indivi¬ 
duals of the second class. When there are sharers 
but no residuaries, the surplus, whicli would have 
passed to the latter, reverts to the former with two 
exceptions, being divisible among them, according 
to the respective atnounts of their shares; and^this; 
right of reverter constitutes what is tt‘ehui«»^lly call- 
ed the return|. Jt can hut happ^^tliat 

the deceased should leave no iudividual comt^ted 
with him who would fall under one or other of the 
classes already mentioned. But to guur«l against 
this possible contingency, the law has provided atm- 
ther class of persons, who, though many of them are 
nearly related to the dctceascd, liave yet been deuo- 


■ * Sirajiy^’fit end 'iEnW'’-! ApptHdfs, No. S3. 
+ Sirajiyyah, ^ 

% Sirajiyj'ttb itnd Appendiic, No. 36. 
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minated distant Undred, by reason of their remote Distant 

1 • 1 • m kindled, 

position with respect to the inheritance*. 

Of the three classes of heirs before-mentioned, the 
two first are by far the most important, as none of 
the distant kindred can ever be admitted to a par- residuavies. 
ticijiation in the inheritance so long as there is a 
single sharer or residuary to claim it. The heirs of 
a Moohutnmudan, might therefore, for all practical 
purposes, be divided into two classes, sharers and 
residua lies; and these are so distinct from each other, 
and the rules for their succession also so entirely 
dissimilar, that we may be apt to infer that the law 
respfcc^ng them was drawn from different sources. 

This conclusion seems to be justified by the manner 
in which the two classes are treated ofin iheKooran. 

The sharers and their portions are specifically laid 
down in that book, while of the residuaries there 
is only incidental mention as usubat or heirsf; the 
name by which they are still distinguished by Moo- 
bumniudanjl^lawyers. They are, however, alluded 
to in such a manner, that it is obvious their rights 
were sufficiently understood and acknowledged by 
the persons to w'hom the Kooran was addressed. 


♦ Sirajiyyah, Appendix, No. 36. Arabic Ztmee-l-urham, which 
may be more literally translated, uterine relatives. 

-{- “ The Arabic verb as'saba primarily signifies to collect and 
bind together the branches of a tree: hence the secondary sense, 
to constitute the heir and head of a family." Note to Trans¬ 
lation of the Bigyato'l b'ahith, by Sir William Jones. Quarto 
edition of works, vol. iii, p. 496, 



:d 




And the law respecting them is in fact referred to 
traditionary decisions of the prophet and his compa¬ 
nions. In the Bigyato'l b'akith, which professes to 
contain the doctrine of inheritance as delivered by 
Zeid the son of Thabit, the residuaries and the 
order of their succession are as distinctly stated as 
in the Sirajiyyah. And Zeid was not only one of 
the prophet’s companions; but was expressly recom¬ 
mended by him to his followers as their instructor in 
the law,. How then shall we account for the omis. 
sion of so important a class of heirs in the Kooran, 
comprehending, as it does, those who by the 
common consent of mankind are the best gntitled 
to the succession of a deceased person, namely hisr 
sons^: To me it seems probable, that the law respect¬ 
ing the residuaries is a relic of the old system of 
inheritance of the Pagan Arabs, and that tl^doctrine 
of shares was superinduced by Moohunr.mud, or if 
it existed previously to his time, was at least so ma¬ 
terially altered by him, as to require, in his opinion, 
the divine sanction to secure its reception by his 
countrymen*. 

* Upon this supposition, there would appear to ha ve been a 
strong resemblance between the law of inheritance of the old 
Arabs; and the system of the Romans, before it was remodelled by 
Justinian. It is impossible to trace the analogy without anticipat¬ 
ing the subjects of the fourth and fifth chapters ; but the point 
is curious and interesting, and the reader will pardon me for dwell¬ 
ing on it for a few minutes. The foundation of inheritance under 
the law of the Twelve Tables was the preservation of families, and, 
as daughters became by marriage members of other faiiulies, their 





T^wisrjj,^ 


15 



Should there be neither sharer nor residuary, nor 
any of the distant kindred alive and capable of in- 


descendants were constantly excluded. Thus the heirs were, first 
children, next the children of sous, then the children of sons’ sons, 
and so on ad infinitum. It was a saying of the Khuleef Alice, that 
the children of his sons were his own children, but those of his 
daughters, the children of other men. And the reader will find 
hereafter that the residuaries of the Moohummudan law are, first 
sons, then their sons, then the sons of their sons, and so on witliout 
limit. As the law now exists, females are residuaries with mates 
of the same degree, that is, daughters ' with sons, and sons* 
daughters with sons’ sons, &c.; but this may have been an addition 
made by Moohummud, as the residuary rights of females are found¬ 
ed on a text of the Kooran; though it is also possible that he only 
revived: a provision of the old law.. It is not improbable that both 
by the old Romans and the Arabs, as well as other partially civi¬ 
lized nations, the rights of females were originally little regarded, 
and that daughters were in practice left dependant on sons under 
both systems, though perhaps not positively excluded by cither. 
By one of the strongest peculiarities of th^ old Roman law, the 
patria potestus, children were incapable of acquiring property 
during the life of the ancestor in whose power they happened to 
be; and the succession passed as a matter of necessity from de- 
scendants to collaterals, among whom it was regulated by the same 
constant principle of the exclusion of the descendants of females. 
Thus, the first of the collateral heirs were brothers and sisters, then 
the children of brothers, and so on, in the same manner, through 
the remoter branches. There is no trace of the patria potestas, 
in the Arabian system, and, after exhausting the line of descendants, 
the inheritance ascends; but here the succession is still marked 
bythe same uniform selection of males and persons connected with 
the deceased through males. Thus among ascendants, the first 
residuary is the father, the next his father, and so on ad hifinitum. 
The rights of the mother and grand-mothers are blended with 
those of the father and grand-fathers, in the same manner as the 


Successor 
by con¬ 
tract. 





heriling, the estate goes (unless there be a widow 
or widower who is first entitled to a share) to him 


rights of female descendants are mixed with those of males of the 
same degree. But this also may be said to have been superadded 
by Moohummud to the old system^ for it is a consequence of a rule 
which is found in the Kooran. In the collateral line the residu- 
aries arij first brothers, with whom sisters are united in the same 
way as daughters with sons; next the sons of brothers, and so 
on without limit through their descendants, aud then in like man¬ 
ner through the remoter lines. But for the exclusion of ascendants 
under the civil law, and the principle of representation which 
seems to have existed in it from the earliest times, the residuary 
system: of the Moohumraedans, and the law of inheritance of 
the Twelve Tables, would have been not so much similar as identi¬ 
cal. The leading characteristic of both laws, the constant exclu¬ 
sion of the descendants of females, w^is gradually relaxed among 
the Romans by the edicts of praetors and the con^itutions of some 
of the ompe.Torfl; but not finally abolished until the time of Justi¬ 
nian, who placed rtjlatives connected with the deceased through 
females, or cognates, on the same footing with those connected 
tltrough males, or agnates, and opened the succession to ascendants, 
after the^linb of the descendants is exhausted. The alterations 
of Moohummud were less sweeping, but perhaps not less just 
and wise. He not only modified the severity of the old law, by 
admitting females to a participation in the inheritance with males 
of the same degree, but, by his doctrine of shares, which allows 
of the simultaneous succession of relatives of different lines, that is, 
of ascendants with descendants, he provided for all who, by their 
age, sex, and propinquity may be supposed to have been dependant 
upon the deceased, while in other respects he left the law as he 
' found it Justinian, on the other hand, may be said to have 
entirely reconstructed 4.he Roman Law of Inheritance, yet his 
system requires the entire exhaustion of one line before any indivi¬ 
dual of another can be called to the slightest participation in the 
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who may be called the successor by contract.’* The 
form of this contract is as follows : if a person of 
unknown descent say to another, “Thou art my 
Mowla, (master,) and shalt inherit to me when 
1 die, paying my fine when I commit an offence/* 
and the other answer, I have accejp.ted,” the 
contract is valid; and if the person addressed 
be also of unknown descent, and make the saipe 
proposal, which is in like manner accepted, they 
become mutually liable for the fines of each 
other, and the survivor is the heir of his fellow. 

The maker of a contract of this kind may, however, 
at any time refract, until bis mowia has actually 
paid a fine on bis behalff. 

Next to the successor by contract IS d jpCrSOn Itl Aclcnoir* 
whose favor the deceased has made an acknowledar- o/kindleJ. 
ment of kindred, but of such a nature as not to 
establish his consanguinity, and has persisted in such 
acknowledgment to his decease;!;. To render an 
acknowledgment of this kind valid, three conditions uity-** 
must be observed. First, it must be in such terms as 



succession, and the parents of the deceased are thus left entirely 
unprovided for, so long as there is a single descendant, however 
remote. JFor the references to the Civil haw in this note^ see 
Justinian^s Institutes^ LiL iii. Tit i, and ii .—and Heineccius* Ele^ 
menta Juris Civilis^ hib» iii. Tit, i. et $eq, 

^ Commentary on the Sirajiyyah by Sir W. Jones* Works, 
quarto edition, vol. iii. p. 658. 
f Sirajiyyah and Shureefeea, Appendix, No. 37. 
t Sirajiyyah, Appendix, No. 38* 






tile person acknowledged ; for 
^cierit to the latter purpose, (as tbr^^; 
stance an acknowiedgment of one as a hrotlie^W^ 
sented to ht/ the acknowledger's father, yfliich under 
some exceptions would -establish the paternity,) 
its elFect would be to givb him an interest in the 
ij^feritance on a distinct ground from the acknow- 
tj^iiamely as brother to thedeceased-|-. And 
iidition is, that the acknowledger shonid 
tbft^ retracting the ficknowledginent, the 



i:0^nj.pf which is obvioust- 


T(f>!!ft ^^'4be mnoteness of the contingency is con-. 
^i^e4^t may bC thought that too much has been 
' fc. But in a country so extensive as 





1^11 composed of ditil^rent slates, w hose 


* Shiireefpea, Appendix, No. 39, 

; ? -j* Shureefeea, Appendix, No. 40. 

X Sbureefeea, Appejidix; No. 4h 
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iiihabUflnts are frequently inoring from one exiremifcy 
of it to another, and subjectto the influx of strangers 
from all parts of/the world, it must occasionally * 
happen that a person dies without leaving any 
known relatives, and in j^uch a case it is by no 
means uiinsuaLto. exercise the power in question*. 

Though the law does not allow a Moohiimmudan C/niv'ersal 

^ . , legatee* 

tile power ojf disposing by; will of more than a? third 
of his property, still if he has appointed a legatee 
of the whole, and has left no known heir, nor suo- 
cessor by contract, nor person acknowledged as last 
mentioned, such legatee is permitted to take the 
property; for the prohibition against bequeathing 
more thap a third exists solely for the benefit of the 
heirsf. 

Last of all, when there is none of the persons The Beit- 

, ’ ool-mal, «/- 

before mentioned to claim the property, it falls to umusharts. 
the which is usually, and with suflfio 

cierit propriety, translated the public treasury,” 
and for Avbich the British Government has, 1 believe, 


^ In one of tbe most important cases that has occurred in this 
country, sitjce it fell under Qur dominion, as well for the amount of 
t)ie propoi ty in dispute, as on account of its connection with the 
judicial admin stration of Bengal, the heir Was a person who 
claimed as having been acknowledged in this manner by the 
deceased. I mean the great Patna cause, decided in the time of 
Mr. Hastings, if it can be said to be yet fully decided, for a 
claim to pa - 1 of the property is still under appeal to the Lords of the 
Pr’.vy Council. 

i Sirajiyyah and Shureefeea, Appendi:^, No. 42. 

% Sirajiyyah, Appendix, No. 43. 





pitetituted cdHsmt^ asr W/*Wi^ A«m ' 


to its subjects. T\a» 3 «k-ool-imtl^\s not the pro- 
jwrty of the ruling power, but'thiit of all Mooham> 
modansjfor whose bqiefit it must he administered ; 
and it may perhaps be quesdon^, h^w far our 
Goverame!a^,jp;taking po«se0;^Ei df tha propeety 
of one of its Moohummudan subjects as an escheat, 
wbtild be justified, under the Moohummudan law, 
in applying it to the general purposes of the state, 
or in any other way, than for the exclasivd benefit 
of Moohnmmadans. 
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Impediments to Inher^ance, 
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Four im¬ 
pediments 
to mheri- 
tSQce* 


1, Slarc- 


rf. 


Ther]^ ar^ inapcdlinjents to iaheritance under 
the Moohummudan law: slavery, .homicide, .differ¬ 
ence of religion, and difference of country*. 

1 . Slavery is either perfect or' imperfect; and 
of imperfect slaves there are three descriptions; the 
MookatubfWhom his master has agreed to emancipate 
for a specified ransom; the Mooduhbur^ to whom he 
has promised gratuitous emancipation after his death; 
and the Oom-i-wulud^ who has borne a child to 
her master, and is thence entitled to her liberty at 
his death. But bondage, whether absolute or quali¬ 
fied, is equally a bar to inheritance; because a slave qualified, 
is incapacitated from acquiring property by any 
means; and because, if he were capable of inheriting 
from his own relatives, their succession would fall 
to his master, to whom everything in his hands be¬ 
longs, and who might thus in effect succeed to the 
property of a person to whom he was an absolute 
strange rf. 


Whutber 
absolute or 


Sirajiyyahj Appendix^ No. 44. 
+ Shureefeea^ Appendix^ No. 45. 






Homi¬ 

cide. 


# 


{ 9 ' lloaii«t 4 ^: is SB Irtr an iia[)e 4 impl:>(^ 
f«Bce, that the slayer precluded^ ft^oiip ;]^ 
to the praper^y of Ae pesMa^ho^^-Ijip,^^^^ 
bat this Bobsequence 8 l^i^fp,,,tp 
only as are pmiishable, by«/yeta|iati«n‘i 
to be e:^>iated^ ill one of the mod^ preacrib^^^^ 
lap, Of homicides of this desctp|>fion arj^j 

intentioiut]. liMioe kiuds> First^ haxpicide^ :jphfdl^ 

.snbjrcts the perpetrator to retafiatioi^v^nd^ 18 
mitbid when a Imman being is wij^l^jipid 
si ruck with some deadly iosti^ip^j . 

the consequence. According to ^(tQP 
iiistruroent must lie either a-^^eapon, or 
w hich n»iy be enqrioyed ioste^v of a w^pon 
seiuuafittg the {Varts of the body, as a shacpenqd 



^ IRdaya, Appondix, Not46 ; Translattaa^ voL i. p. 440, 
+ Shureefe<^ No, 47. 

J Sxe^ytdij Appendbt, No. 4i. 
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piece of wood or stone j but the disciples reject this 
distinction, and account the homicide intentional, if 
the instrument be of such a nature that death would 
j?erterally ensue from its blow, as a large stone*. 
Second, homicide which from its similarity to the 
first is called quasi intentional^ and differs from it 
only in the instrument of violence being of such a 
nature, that its blow would not generally produce 
deathf. Of this otfence the penalty is expiation, by 
emancipating a Moohummudan slave, or fasting for 
two months in succession ; besides a heavy fine of a 
hundred female camels, of different ages, which is 
leviable from the Akila, or neighbourhood of the 
slayer|. The third species of homicide which Operates 
as an impediment to inheritance is, where a person 
is killed by mischance, as if one shooting at game 
should hit a human being instead, or a person were 
to roll over another in his sleep and kill him, or fall 
down upon him from a terrace, or let a stone drop 
from his hand upon him, and death should ensue §. 
In all these cases, it will be observed, that however 
innocent of any intent to kill or inflict injury,the 
slayer is the immediate cause of the sufferer’s deatli ; 
and he is consequently liable to a penalty by way of 
expiation; bis neighbourhood being at the same time 
subject to a fine, which differs only in a trifling 


* Shureefi&ea, Appendix, No. 49. 
f Shureefeea, Appendix, No. 50. 

J Hamilton's-Hiduya, vol. iv. pp. 329 and 330. 
S Shureefeea, Appendix, No. 61!. 


Quasi lcr» 
tentional. 


Acciden* 

tal. 



Case of i 
son killed 
by his fa 
Uier. 


$. Differ, 
ence of re¬ 
ligion. 


degree from that already mentioned^. But when a 
person is merely ^he occasion of auother^s death, as 
by digging a well in ground not his own into which 
one falls, or placing a stone upon it against which 
one-stumbles, and death is<the consequence in either 
case, he is neither liable to expiation nor subject to 
the incapacity ofinheritance ; though the neighbour¬ 
hood i§ still liable to a tinej*, which, as in the former 
cases, sinks into the estate of the deceased, and forms 
a part of his succession. 

There is one instance of intentional homicide, 
where the crime induces the incapacity of inheri¬ 
tance, though theolfender is not subject to retaliation. 
This is the case of a son murdered by his lather. 
But it is properly an exception to the law of reta¬ 
liation, the crime having been originally subject to 
this highest penalty, though it was remitted by 
4the prophetj. 

3 . Difference of religion is such an impediment 
to inheritance, that an inhdel cannot, in any case, be 
heir to a believer, nor a believer to an intidel||. All 
inhdels, however, who, in questions of inheritance 
are considered of one religion, are capable of inherit¬ 
ing to each other, however different their actual 


* The expiation for homicide by misadventure is the same, as for 
guMt intentional. Hamilton's fiidaya, vol. iv. p. 329. 

+ Shureefeea, Appendix, No. 52. 

t Shureefeea, Appendix, No. 53. On the different kinds of 
homicide, see Hamilton’s Hidaya, vol. iv. pp. 271, 274, and 276. 

II Shureefeea, Appendix, No. 54. 



creeds may liappen to be* * * § . Ibn-Ahee Luelct received 
tbe latler doctrine with soiue degree of qualificatio’n. 
He Has of opinion, that Jews and Christians might 
succeed to each Other, Ijeca use they agree‘in the two 
important points of the<^ unity of God, and the 
divine legation of Moses ; but tliaf nrfthfer o£ them 
could inherit from 9. Mujoosee^ nor he from them, 
because he dehies the unity, recognising two Gqds, 
Yuzdijn and Ahnmun\^ neither acknowledges 
tbe mission of the prophets, nor possesses arty of the 
Sacred Scriptures^. Others'carry the distinction so 
far as to deny, that Jews and Christians can inherit 
to each otherj fjecause they differ as much with re¬ 
spect to Christ; as Moslems do from both respecting 
Moohummud^. Free-thinkers are not disabled front 
inheriting to Moohummudans, because they concur in 
the belief of the Prophets and the Scriptures, and dif¬ 
fer only in their interpretation of the latter, and of 
traditions||. But apostates are declared to be incapa¬ 
ble of inheriting to any one, even to apostates like 
tliernsel ve.s^; partly as a punishment for their guilt in 
abiindoning the faith, and also because they are ilot 
considered to be of any religion ; the law refusing 


* Shureefeea, Appendix, No. 55. 

+ The principles of good and evil. 

J Shureefeea, Appendix, No. 56. 

§ Shureefeea, AppendixNo. 57. 

II Shureefeea, Appendix, Np^ 58. 
f Sirajiyah, Appendix,. No. 59.. 
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Succession 
to apos¬ 
tates. 


Id Acknowledge them ds belonging even to that to 
which they have apostatized*. 

The Moslem heirs of an apostate are not deprived 
of their right of inheritance, with the exception ot a 
husband or wife, who are deluded, because the mar¬ 
riage, tv hich is thi basis of their right, is dissolved by 
the apostasy of either partyf. Apostasy being a 
voluntary act, a huSband is not excluded from the 
suecession to his wife, if she has apostatized in ex- 
nor a wife froai the succession to her husband, 
if, before the expiration of her iddut, hd is put to death 
for his apostasy,or dies naturally, or is judicially pOr- 
hounced to have taken refuge in a hostile country^. 

A male apostate is liable to be put to death, if he 
continues obstinate in his error||; for which Ahoo 
Huneefa has assigned this among other reasons, that 
he is to be viewed in the light of ^n enemy who has 
Entered the Moohummudan territones without pro¬ 
tection. Ah enemy in such circumstances is deprived 
of the use of Ins property, his pou'er over which is 
suspended until it is determined whether he shall be 
_ put to death or reduced to slavery; and, according to 
Power of a Aboo Huneefa^ a male apostate is in like manner <lis- 


Punifth- 


merit of 

Rpo8t«ft3|; in 



abled from selling or otherwise disposing of his 

hislproperr 

ty.| ----^-—-— 


Shure^feea, Append 1 X 5 No. 60. 
f Sliureefeea, AppertdiXj No. 61. 

% Hidaya, Appendix, No. 6 ^. TmnslatiotivVoU ii p. ^32. 

§ Hidaya, Appendix, No. 63. Tfan^atioh, voL ii. p. 23^. For 
an expianation of the terfe iddui^ f«ee Note, p. 4. 

II Futawa Alumgeeree, Appendix, No* 64. 
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property. l^nV Ahoo Yoosiif and Mookutnmud A\{~. 
fered from their master upon this point; considering! 
a male apostate to be as competent to the exercise of 
every right, as if he were still in the faith* * * § . There 
was also a difference of opinion between the master 
and his disciples, with respect to the>distribution of 
a maleapostate^s pro|)erty at his death, or escape to a 
hostile country and judicial declaration of that fact./ 
'Aboo Hnneefa distinguished betvreen acquisitions 
made before and subsequent to the apostasy, declar¬ 
ing the former to be the property of the heirs, and 


the latter to belong to the ; while Aboa 

Y&osuf iiiiA 'Modhiimmud^ rejecting this distinction, 
thaintained the right of the heirs to the whole 


jproperty^. 


A feirhale apostate is not subject to capital punish¬ 
ment, though she may be kept in confinement until 
she recants|; and with respect to her property, the* 
whole of it, without distinction, and by the general 
conseht of the learned, descends to her Moolium- 
mudan hcirs§, with the exception of her husband, as 
already mentioned. There seems to be a like uni¬ 


formity of opinion regjtrding the validity of a female 
apostate^s disposal of her property, the argument of 
Aboo Huneefa in the case of males being inapplica¬ 
ble to women, who can never be considered eneraiesl|. 


* Hidaya, Appendix, No. 65. Translation, vol. ii. p. ^5. 

t Sirajiyyah, Appendix, No. 66. 

t Hidaya, Appendix, No. 67. Translation, vol. u. g. 227. 

§ Sirajiyyah, Appendix, No, 6$. 

B Hidaya, Appendix, No. 69. Translation, vol. ii. p. 238. 



AcqnisU^ 
tiona be¬ 
fore and 
after apos¬ 
tasy. 


Apostasy 
ia females# 







Rule as 
to the reli¬ 
gion of in¬ 
fants. 


Difference 
of country. 


When the apostate'has taken refuge in a hostile 
countrt, he becomes an alien enemy, and his Moo- 
hummudan heirs are precluded from succeeding to 
any' property which he may have acquired subse¬ 
quently to that period, by the next impediment to 
inheritance, which is difference of country. In this 
respect, male and female apostates are on the same 
footing by the general concurrence of the learned*. 

The general rule respecting infant chiltireii is that 
they are to be considered of the same j>eligi(>n with 
their parents. But where one of the parents is a 
Moohummudan, and the other of a different persua¬ 
sion, as a Christian or Jew', the infant shall be account¬ 
ed a Moohummudan, on the principle; that where 
the reasons are equally balanced, the preference is to 
be given to that religion as the more woriliy in the 
eye of lawf. 

* IV. The last impediment to inheritance is differ¬ 
ence of country; which is either actual, as jbetween 
an enemy and a Zimmee\ ; or constructive,- as be¬ 
tween a Zimmee and a Moostamin^, or between two 

^ Desertion to a foreign country and judicial declaration of the 
fact amount to civil death ; hence the right of the deserter's heirs to 
take immediate possession of his property, as in the case of natural 
demise. Apostasy has not that effect; and the distinction is of 
some consequence in this country, where the capital penalty cannot 
be enforced.# 

+* Hidaya, Appendix, No. 70. Translation, vol. i. p. 177. Shu- 
reefeea, Appendix, No. 71. , 

I Tributary infidel. 

§ Literally one who has sought protection,’’ but applied to all 
foreigners living by permission in the Mohuinmudan territories. 
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Moostaniins from different countries*. When an 
enemy dies in a hostile country, leaving within the 
Moohuinmudan territories, a father or son wh^vis a 
Zimmee, ov 9 . Zimmee dies in the Moohummudan 
territories,leavinga father or son who is an enemy and 
residing in an hostile country, neither can succeed to 
the other, though they should be of the same religion, 
because their countries are, actually different, the, 
Zimmee being to all intents and purposes a subject 
of. the Moohummudan statef. The case is so, far 
different with respect to a ZiVnwice and a Moostamint 
that for the time they are both iuhabitants pf the 
same country ; but their condition is not the same, 
the Zimmee being,, ps already observed, the subject 
of the Moohummudan state, to which he pays tribute 
and owes allegiance, and being np longer at liberty 
to return to the place of his birth. The Moostamin, 
on the other hand, is only on sufferance in the 
Moohummudan territory, where he is not permitted 
to remain longer than a year, and during that time 
he neither pays tribute, nor is debarred from return-, 
iiig to the country from whence he came, and to 
which he is held to belong. It is not to be wonder¬ 
ed at, therefore, that the Zimmee and Moostamin 
should be accounted in law as of different countries, 
and consequently incapable of inheriting the one to 
the other^, 

* Sirajiyya, Appendix, No. 72. 

+ Slmreefeea, Appendix, No. 73. 

% Shureefeea, Appendix, No. 74. For the law respecting Moosta- 
mins, see the Translation of the Hidaya, yol. ii. Book of Institutes, 
chap. vi. 
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Countries differ from each other bj having differ 4 
eut sovereigns and armies* ; but Mooliummudans, 
though no longer subject to the sway of one prince, 
are still accounted of the same couiiti'T, being con. 
nected together by the tie of their common religion. 
Difference of country is consequently no impediment 
to inheritance, so far as they are concerned^. It 
is .also liable to some modidcation with respect to 
unbelievers. In the early ages of the MoOhumrnudan 
religion, all who were not for it were considered to 
be against it, and every infidel whs an enemy, oh 
whom it was the sacred duty of the true believer to¬ 
wage war until he embraced the faith or sohsented 
to pay tribute. In later times some practical relaxn- 
tioh of this doctrine became hhcesiiiry' ; and we ac¬ 
cordingly find the Turks and soine othnr Moohuin- 
rnudan nations entering into treaties of peace, and 
even offensive and defensive alliances, with people of 
a different faith. Drfference of country is no impe¬ 
diment to inheritance, between the subjects of king¬ 
doms between which there subsist engagements 
for mutual assistance against enemies^; and a 
simple treaty of peace would probably have the 
same effect, though the authorities are not so 
express upon this point. The reason assigned by 
the author of the Sirajiyyah, for the difference of 
country being a bar to inheritance, is the want of mu- 


* Sirajijrjah, Appendix, No, 75. 

t Shureefeea, Appendix, No. 76. 
J Shuree&ea, Appendix, No. 77. 
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tual protectiofi tp the subjects of different States;*; ■ • p ; 

and it is applicable .only to a state of actual warfare, 
wfiich was probably the condition of the whole world, 
so far as the author was acquainted with it* sit the 
lime that Ire wrote. I'he comment on the text also 
implies a state of hostilities; for it supposes by way 
of illustration, that if asoldier of one of the states fall 
ill the way of the troops of the other, they may law¬ 
fully put him to deathf. It seems therefore probable 
that in the present age of the world, the subjects of 
different countries may lawfully inherit to each other, 
if there be no other degal impediment, unless their 
governments b®= positively opposed in actual war¬ 
fare. 




m' 


Of all the disqualifications above enumerated, the 


EfTuct of 

, disqualift- 

effect upon the person subject to them is absQlute cation. 


exclusion from the right of inheritance, and upon all 
others the same, as if the disqualified person were 
actually dead;}:. This certainly appears to be the na¬ 
tural consequence, according to our ideas, and would 
jnobably be taken for granted by the reader at this 
stage of his ])rogress. But he vi ill see liereafter, that 
w hile the existence of a particular heir has the effect 
of entirely excluding from the inheritance some per¬ 
sons who would otherw ise be entitled to participate 
in it, it merely reduces the shares of others from a 
higlier to a lower degree, which is called in law par- 


* Sinijiyyah, Appendix, No. 75. 

+ Shureefeea, Appendix, No. 78. 

X Sirajiyyali and Shureefeea, Appendix, No. 79* 
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Peculiar tial exclusion. Ihn Mmsooc? contends, that a dis- 

0}'ini</n of !•/» j 

Jku m- qtialihed person, though he is himself incapable of 
. deriving any benefit from his relationship to the 
deceased, is nevertheless the means of partially ex¬ 
cluding others*. Thus, to take a case which actually 
occurred in the time oi' the Khuleef Ake, the fourth 
successor to Moohummud, a Moohummudan woman 
died, leaving a husband and two half-brothers by the 
same mother, all of whom were of the faith, and a 
son who Was an unbeliever. Here the son was of 
coui-se disabled from inheriting by reason of his un¬ 
belief; but according to Ifm itfMsdhf/, his mere exist¬ 
ence ought to have partially excluded the husband 
by reducing his share fiom a half t®i|lpurth. The 
JKliuleef, liowever, and Zeid Ibn Tliabit, decided 
that ^the son was to |)e considered in the same 
light as if he were dead, and they awarded one- 
half of the inheritance to the husband, one-third to 
the brethren, and the remainder to the residuary 
heir.s-j'. This decision was approved hy Aboo Hu- 
wcc/« and his followers, and they have accordingly 
adopted the principle on which it was founded. 


• Sirajiyyah, Appendix, No. 80 . 
+ Shureefeea, Appendix, No. 81 . 
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CHAPTER III. 

y>. ' Of Parentage, 


The right of inheritance depends in every case on 
the existence of some relation, either natural or 
artificial, between the deceased and the person who 
claims to be his heir. The few artificial relations 
which confer the right of inheritance have been suf¬ 
ficiently notic^ in the first chapter, with the excep¬ 
tion of marriage, into the consideration of which I 
could not enter without too great a departure from 
the proper subject of this essay. It is besides llilly 
treated of in the Hidaya; and to the translation of 
that work by Mr. Hamilton, 1 beg leave generally 
to refer the reader, though some incidental notice of 
the evidence necessary to the establishment of mar¬ 
riage will be found towards the close of this chapter. 
All natural relations may be ultimately reduced to 
that which subsists between parent and child ; and 
a good deal respecting it may also be found in the 
Hidaya, but it is dispersed through different parts 
of the work; and I have never met with a connect; 
ed view of the subject in any treatise on Moohura- 
mudan Law. 1 therefore propose to collect in this 
place, some of the most important passages from the 
principal authorities on this branch of the law, pla- 
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T^c rela¬ 
tion be¬ 
tween 
parent nnd 
child how 
established. 


What 

intercourse 
of the sexes 
is lawful. 


Fornica¬ 

tion. 


cingthem to the best of my power before the English 
reader in the order that appears to me to be the 
most natural. 

The relation between a mother and her child is 
held to be sufficiently established by evidence of its 
birth, whether it be the fruit of lawful intercourse, 
or not* *. The descent of a child, on the other hand, 
from a particular man can never be established, 
where his intercourse with its mother was not law- 
ful'l'. There is art obvious difference between the 
two facts : considered with respect to their suscepti¬ 
bility of proof, which appears to be the ground of 
this marked distinction in the lawj. 

All intercourse between the sexfes is unlawful, 
where there is neither marriage nor the semblance of 
it between the parties^ and the man has neither a 
right of property, nor the semblance of such right 
in the woman§. A man may lawfully have at one 
time so many as four wives, provided that they are 
of his own faith, or Christians, or Jews ; and the law 
has prescribed no limit to the number of slaves with 
whom he may legally cohabit. But intercourse be¬ 
tween the sexes, where the woman is neither the wife 
nor slave of the man, is zina or fornication||, and is 
severely punishable; being visited, in its more ag- 

^ ■ . ....- ■ --- ■ ■ - 

* Futavra Sirajiyyah, Appendix, No. 84. 

+ Jo’wharrut-oon-Nuyyerah, Appendix, No. 83. ' 

if Inayah, Appendix, No. 84. 

. , $ Jowhurrut-oon-Nuyyeral), Appendix, No. 85. 

11 Hidaya, Appendix, No. 86. Translation, vol. ii. p. 18. 




gravated form of adultery, on the married party, 
with the heaviest penalty of the law, or stoning 
to death. To constitute moral guilt, there must 
be a guilty knowledge on the part of the agent, 
and whenever that knowledge is absent, the spe¬ 
cific punishment of fornication is not, inflicted : 
but the waiving of the punishment does not le¬ 
galise the act; and it is only in cases where a 
doubt attaches to the illegality of the intercourse, or 
as before expressed, where there is a semblance 
of marriage, or of a right of property in the 
W’oman, tliat even an express acknowledgment or 
claim by the man, of the children who are the 
fruit of the intercourse, can establish their descent 
from him*. The cases in which such a doubt of 
the illegality exists, as to render the establishment 
of the children’s descent possible, are the following, 
^ stated in the authorities cited bejowf. 1. Where 
the womam is the slave of the man’s son, or of his 
son’s son. 2. Where she is in her iddut after a complete 
divorce by implication. 3. Where the woman is a 
slave sold by the man, but not delivered to the pur¬ 
chaser. So also whiere she is the slave of his Mooka^ 
or of his licensed slave§. 4. Where she is a slave 


♦ Hidaja, Appendix, No. 86. Futawa Alumgeeree, Appendix, 
No. 87. 

f Ilidaya, Appendix, No. 88. Translation, vol. ii. p. 21. Futawst 

Alumgeeree, Appendix, No. 89. ... 

X See page 21. 

4 That is, a ^ave licensed by his master to trade. 
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By the ac- 
knowledg- 
meat of its 
putative fa¬ 
ther, 


Legality of 
intercourse 
has refer¬ 
ence to the 
period of 
the child’s 
conception. 


assigned to a wife as her dower, but is still undeli- 
vered. 5. Where she is a slave held by the man in 
common with other persons as partners. 6. Where she 
is a slave impledged, and is carnally enjoyed by the 
pledge. In the above cases the descent of the child, 
which is the fruit of the intercourse, is established from 
the man, if he claim or acknowledge it; but other¬ 
wise not. To these may perhaps be added the case of a 
marriage contracted without witnesses, and one where 
the woman is still in ker iddut after separation from 
another man*. Marriage in these circumstances 
is not strictly legal, but there is such a semblance of 
legality as appears to withdraw the intercourse from 
the opprobrium of fornication, and to render the off¬ 
spring the husband^s if claimed by him. It must be 
observed, however, with respect to the former, that 
the presence of witnesses is essential to the actual 
constitution of marriagef, w'hich seems to be in¬ 
consistent with even such a shade of legality as 
would render the establishment of the descent pos¬ 
sible. 

To establish the descent of a child from a man, it 
is necessary that the relation between its parents, 
which legalises their intercourse, should have sub¬ 
sisted at the supposed period of its conception. Ac¬ 
cordingly, if a married woman should produce a 
child within six months from the date of her mar¬ 
riage, which is the shortest period of gestation in the 


* Jowharrut-oon-Nuyyerahj Appendix, No. 86. 
+ See poet page 48. 



human species, according to the Moohummudan law¬ 
yers, its descent is not established from her husband 
unless he claims it*; and even in the event of his 
claiming it, if he should admit that it was the fruit 
of fornication, its descent is not established-}-. In like 
manner, the child born to a slave girl, within six 
months from the day on which she was purchased, 
does not belong to the buyer, but to the seller. TJie 
slave herself also reverts to the seller, to whom she 
has now become an oom-i-wulud by bearing him a 
child, which reiidere the sale unlawful; and it is ac¬ 
cordingly cancelled and the purchase-money re¬ 
stored 

According to the followers of Aboo Huneefa^ 
tliere are three steps or degrees in the establishment of 
descent; meaning the descent of a child from a man, 
for with respect to its mother, proof of its birth, as al¬ 
ready observed, is all that the case requires or admits 
of. The first step is a valid marriage, or a marriage 
of which (though defective in some respects), the de¬ 
fect is not such as to reach any ^ing essential to the 
contract. The second is the peculiar relation which 
subsists between a master and his slave, when she has 
already borne him a child, and becomes his oom-i~ 
wulud. The third is the simple relation of master 
and slave. Marriage, which is the first degree, 
difiers from the others in so much that the descent 

ril...., .... I 111 I — ■ ... — . .. .....I .. .. .. HI. — 

^ Futawa Alamgeeree, Appendix^ No. 90. 

+ Futawa Alumgeeree, Appendix, No. 91. 

% Hidaya^ Appendix, No. 92. Translation,, vol. iii. p. 124. . 
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of a child is established from the husband of its 
mother, without any claim or acknowledgment 
upon his part; (that is, where the birth has taken 
place at a due time after the solemnization of the 
marriage ;) aridcannot be repudiated by a simple de> 
nial, nor any thing short ofthe solemn form of lian or 
imprecation*^ whereby the husband formally charges 
his wife with adultery, repudiates her offspring, 
and imprecates curses on his own head if he has 
accused her falsely. It is only where both the par¬ 
ties are free, adult, of sound mind, and Moosulmans, 
that the case is susceptible o£ Han ft and it is only 
in cases to which the lian is applicable, that a child, 
born at a due time after marriage, can possibly be 
repudiated by the husband of its mother To 
guard against the abuse of so extraordinary a power, 
the husband is allowed but a short time for its ex¬ 
ercise. According to Aboo Hunee/a, the child^s de¬ 
scent is established, unless denied by the, husband 
previous to its birth ; and though his disciples Aboo 
Foosjf/" and Moohummudhstve allowed of a slight en¬ 
largement of the period for coming to a determina¬ 
tion on so important a point as the rejection of off¬ 
spring, they both agree that it should not be long§. 

When a slave has already borne a child to her 
master, her condition is materially improved. She 


* Fotawa Aluitigeeree^ Appendix, No. 93. 
■f Hamilton’s Hidaya, vol. i. p. 344. 

J Appendix, No. 93. 

^ Ilaiuilton’s Hidaya, vol> (• p« 35% 






can no longer be sold, and is entitled to lier freedom 

at his death. She thus acquires the character of a 

fixed member of his family, and any child whom 

she may subsequently bring forth, is so far presumed 

to have been begotten by him, that its descent is 

established without any claim or acknowledgment 

upon his part. Its condition, however, differs in 

one respect from that of a child begotten in marriage, 

that it is liable to repudiation by a simple denial*. ^^JJdfated 

But there is a limit to the-exercise of this power ; 

for if the paternity has once been judicially declared, 

or a long time has been allowed to elapse after the 

birth of the child, it can no longer be repudiatedf. 

When it is said that the child of an oom-t^wulud is 
presumed to be her master’s, this must be understood 
with some qualification; for if, at the supposed 
period of the child’s conception, the intercourse of 
the master had, by reason of any supervening cir¬ 
cumstance, ceased to be lawful, as for instance, by 
his entering into an agreement with her of kitabut, 
or emancipation for a specific ransom, or having 
sexual intercourse with her mother or daughter, the 
child must be claimed in order to establish its de¬ 
scent from the master of the oom-i-wulud^. 

The last degree in the establishmentof the paternity ciJnf7” 
of a child is when it is born to a slave girl, who has estabHsh* 
never before borne a child to her master ; and in JyoFs'cWid 
that case, it is not accounted his without an express mere slayer 
claim or acknowledgment of it as his offspring^. 


No. 93. + Ibid. J Appendix, No. 93. VIt>id. 



wiio are The Only legal slaves are captives in religious war- 

legai slaves. wars undei'takeQ for the propagation of the 

Moohummudan faith, and the descendants of such 
• ^ , 

captives. Of these, there are probably very few 
in the British dominions in India ; and to consti¬ 
tute the legal descent of a child from a man in this 
country, it must therefore, in general, be necessary, 
that it. should have been begotten in marriage. It 
does not follow, however, that in all cases of dis¬ 
puted paternity, the marriage of the child^s parents 
must be proved. The constitution of the relation 
and its proof are obviously distinct. Thp latter, 
as a branch of the general subject of evidence, does 
not fall 'Within the limits of this essay: but a few 
words on the effect of acknowledgment, considered 
as a means of establishing the relation of persons 
to each other, may not be superfluous in this place. 
And to these 1 shall add some observations respecting 
the indirect means of inferring marriage, and conse¬ 
quently the descent of children, afforded by the 
continued cohabitation of parties. 

Acknow- Acknowledgment is in some instances sufficient 
mea^*of * evidence of parentage ; but there are three condi- 
iDg^parw* tions necessary to its validity. 1. The ages of the * 
con- acknowledger and the person acknowledged must 
iitions. be such, as to admit at least of the possibility of 
their standing to each other in the relation of 
parent and child. 2. The person acknowledged 
must be of unknown descent. And 3. he ^ must 
believe or assent to the fact of his being the ac¬ 
knowledger's child*. 

♦ ^ __ 

♦ Inayahj Appendix, No, 94* 




To bring an acknowledgment within the limits 
of the first condition, the acknowledger, if a female, 
must’ be nine years and a half, and if a male, twelve 
years and a half, older than the person acknow^ 
ledged* * * § . The second condition guards the doo* 
trine of acknowledgment from being made a means 
of adoption, to the prejudice of the proper heirs; 
as a descent which is established from ono per~ 
son cannot be transferred to anotherf. The third 
condition is to be understood with some qualifica¬ 
tion ; for the assent of an infant, too young to be 
able to give any account of himself, is not requisite to 
the validity of an acknowledgment:{:. 

When the preceding conditions concur in an ac¬ 
knowledgment of parentage, the person acknowledg¬ 
ed becomes an heir of the acknowledger, and is en¬ 
titled to a. fall participation in his inheritance with 
the other heirs of the same description; even though 
he were sick at the time when the acknowledgment 
was made§. 

The doctrine of acknowledgment is applicable to 
the establishment of other degrees of kindred, be¬ 
sides that of parentage. The acknowledgment of a 
man is valid with respect to his father, mother, child, 
wife, and emancipator ; whether made in health or 
in sickness : but the assent of all the persons ac- 


* Jowhurrut-oon-Nujyerah, Appendix, No. 95. 

+ Ibid. Appendix, No. 96. 

J Ibid. Appendix, No. 97, and see Hamilton’s Hldaya, vol. 
iii. p. 170., 

§ Jowhurrui-obn-Nuyyerali, Appendix, No. 98i. 
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Exception. 


Icnowledged is hecessary to the establishment of the 
relation between the parties, subject to the limita-^ 
tion already noticed with respect to the assent of 
children* * * § . The acknowledgment of a woman is also 
ralid with respect to her father, husband, and eman> 
cipatorf ; but not so with respect to her child, 
because its effectj if allowed, would be to im¬ 
pute the child to her husbandj. This exception 
is'to be understood only of a woman who is 
married, or in her iddut; and even with respect to 
a fetntne coverte, her acknowledgment is valid, if 
credited by her husband, or confirmed by the tes¬ 
timony of the midwife ; for all that is necessary is 
evidence of the actual birth, to which the testimony 
of one woman is sufficient§, the ascription of the 
child to the husband being an inference of law from 
the fact of marriage, as already observed, which can 
be rebutted only by the Han or imprecation. Where 
a woman has no known husband, there ceases to be 
any reason against the validity of her acknowledg¬ 
ment of a child, and it is accordingly held to be 
sufficient to establish its descent from herself[|. In 
most of the authorities, a woman's acknowledgment 
is stated to be valid with respect to both her parents; 

* Jowhurrut-oon-Nujyerah, Appendix, No. 99. Inayah, Ap¬ 
pendix, No. 100. 

j- Jowhurrut-oon-Nuyyerab, Appendix, No. 101. Inayah, Ap¬ 
pendix, No. 102. 

% Inayah, Appendix, No. 103. Jowhurrut-oon-Nuyyerah, Ap¬ 
pendix, No. 104. 

§ Appendix, No. 103 and 104. 

J1 Jowhumit-oon-Nwyyerah, Appendix, No. 104, 
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but the author of the Jowhurrah justly observes, 
that it ought to be restricted to her father; for 
if it were valid with respect to her mother, the 
mother’s assent being all that is farther necessary to 
complete the evidence, a woman’s acknowledgment 
would thus in all cases be good for establishing the 
descent of a female child from herself; wh'ch it is 
not, when she is vestita viro, or in her iddut., accord¬ 
ing to the concurrence of all authorities*. 

The assent of the person acknowledged, which is 
necessary to the proof of kindred by acknowledg¬ 
ment, may in a case of descent be interposed after 
the death of the acknowledger, because descent 
is not rendered void by death. So also where the 
acknowledgment is made with respect to a wife, 
because one at least of the rights or consequences of 
the marriage remains after her husband’s death, 
that is the iddut\. Where the person acknowledg¬ 
ed is the husband, his assent caimoit be received 
after his wife’s death, according to Aboo Huneefa, 
the marriage and all its rights or consequences 
being at an end. But Aboo Yoosuf and Moo- 
hummud maintained the validity of the acknowledg¬ 
ment in this case also, oh the ground that inheritance, 
which is one of its rights, remains;^. 

We have hitherto been speaking of express ac¬ 
knowledgment, but there is one case of what may 
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* Jowhurrnt-oon-Nuyyerah, Appendix, No. 104. 
+ Inayah, Appendix, No. 105. 
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be called implied acknowledgment^ which deserves 
some consideration from the frequency of its oc¬ 
currence, I mean the case of a man and woman 
living together and having children, where them is 
no evidence of actual acknowledgment on the part 
of the man, though his whole conduct may indicate 
nevertheless that he always looked upon the children 
as his own. If it can be shewn, that the w oman is 
one with whom a Moohummudan cannot lawfully 
have intercourse, (as an idolatress, for instance,) the 
most express acknowledgment by the man would 
not be sufficient to establish their descent from him, 
as already noticed. So also, if it could be proved, that 
the woman was the wife of another during the time 
of the intercourse of which the children were the 
fruit, the intercourse would in like manner be zina, 
and express acknowledgment insufficient. But the 
proof of the latter issue is less easy than might at 
first strike the English reader, for the wonian, 
though once married, might have been divorced, 
and it may frequently be difficult to prove that 
there was an actually subsisting marriage with 
another person at the time of the children’s con¬ 
ception. Much less can it be proved, that the 
intercourse was unlawful, where the woman may 
legally be the wife of the person from w horn it is 
desired to establish the descent of her children j tliat 
is, one of the same religion, and who is neither relat¬ 
ed to him within the forbidden degrees, nonthe 
wife of another; the man himself, too, having no 
more than his legal complement of wives. Let us 
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suppose that in such circumstances, where there is 
a mere absence of anj evidence of marriage, and on 
the other hand, no proof of the illegality of the inter¬ 
course, that the man expressly acknowledges the 
children to be his. The legal effect of the acknow¬ 
ledgment is not limited to the establishment of 
their descent, or to the obligation of continuing 
to maintain them as his children ; (both which 
consequences may probably be in his contem¬ 
plation, as the acknowledgment implies a convic¬ 
tion in his own mind that the children are actually, 
if not legally, his own ;) but it also exposes him 
to the severe penalty attached to fornication, 
amounting in some cases to capital punishment, if it 
should subsequently transpire, that the woman was 
not in fact related to him in such a manner as lega¬ 
lized his intercourse with her. No such conse¬ 
quence could attach to the tacit acknowledgment 
implied in his conduct. Nothing short of the evi¬ 
dence of four male witnesses, or the positive confes¬ 
sion of the accused, can establish the fact of for¬ 
nication’** ; and whatever suspicion may be excited, 
by a person bringing up as his own the children of 
a woman who is not his wife nor his slave, that he 
is conscious of having had criminal intercourse with 
their mother, yet there is nothing in that, even 
coupled with the fact of his notoriously living with 
her, that the law can properly lay hold of as a proof 
of his guilt. An express acknowledgment is thus 


• Hidaya^ Appendix, No. 107 . Translation, vol. ii. p. 203 . 
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Difference viewed only in the light of evidence, entitled to a 

and Weight wliich Qannot be allowed to one that is only 
kn&r implied. And l am not aware of any authority that 
S'ar'* supports the proposition, that the want of an ex- 
press acknowledgment of descent can be supplied 
by inferences drawn from the conduct of the party. 
Indeed it is quite undisputed, that where the woman 
is the slave of the man, and not his oom-i~wulud, 
nothing short of a direct claim or acknowledgment 
of the children can establish their descent from him. 
And it is only when the slave has previously borne 
him a child, that even his acquiescence for a long 
time in the ascription of her subsequent children 
to him, can preclude him from afterwards dis¬ 
claiming them. It would seem to follow o, fortiori^ 
that a positive claim or acknowledgment is neces¬ 
sary where the w'oman cannot be shown to have 
been related to him in any way that would render 
their intercourse lawful. 

Cnseof It seems fair that the most liberal construction 
should be put on the admission of a fact, so as to 
avoid if possible the imputation of a collateral 
crime, which it is not the intention of the party to 
confess. Thus, where a man acknowledges a child 
produced by his wife within six months after his 
marriage, though there is strong reason to suspect 
that it must have been begotten in fornication, yet 
the descent is established, unless the acknowledger 
expressly admit it to be the fruit of unlawful in¬ 
tercourse*. It is, however, carrying the indulgence 


See ante) page 37. 



too far to reject the distinct testimony of a third 
party, because its tendency, if true, would be to 
impute a crime. Least of all, can there be any ne¬ 
cessity for doing so, when the crime is of such a 
description that the law has required the evidence 
of several persons to establish it, and the testimony 
of one, however positive, can infer only a suspicion 
of its having been committed. Yet this ajSpears 
to have been done by one of the Law Officers of the 
Sudder Dewany Adawlut^ in the important case 
cited by Mr. Macnaghten at page 299 of his Princi¬ 
ples and Precedents of Moohummudan Law ; where 
the descent of children was held to be sufficiently 
established from a man, though there was no evi¬ 
dence of acknowledgment upon his part, and some 
of the witnesses positively declared that he was not 
married to their mothers. The latter fact being 
rejected by the Kazee-ooI-IToozza^ for the reason 
mentioned^ the way was cleared for a constructive 
marriage between the mothers and the putative fa¬ 
ther of the children, and the latter were accordingly 
declared to be his heirs. But the Court is said to have 
gone further than the particular case, and to have 
decided, among other things, the general point, “ that 
a marriage may be proved by something short of ocu¬ 
lar proof, such as continual cohabitation, notoriety, 
hear-say, or circumstantial evidence*.” It would be 


* Principles and Precedents of Moohummudan law.—Note to 
page 302. 
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Now there is nothing in the fact o£ cohabitation. General 

. • • T yfdne of CO- 

from which it can be inferred, that a contract of this habitation 

, . ^ as a fact 

special descnption has been entered into. If we im- from which 
plj that the intercourse of persons cohabiting toge- of marri- 
ther is legal, it is surely all that can be required i n inferred, 
the most liberal indulgence for their situation. But 
it is not necessary for this purpose that we should sup¬ 
pose them to be married. If the woman be thesfave^of 
the man, thei r intercourse will be j ust as lawful as if she 
were his wife; and it is at least fully as probable that 
they should have been living together in a relation, 
which may be constituted by sale or gift, or any other 
of the numerous ways that property is acquired, as that 
they should have entered info a contract requiring 
formalities which almost ensure ite publicity; and 
yet that not a trace of that contract should remain 
in the recollection of any person who can be pro¬ 
duced as a witness*. It is true, that in this country^A 
where th^re are so few legal slaves, the probabijjities | 
are less that the parties are in the predicament iiS' 
master and slave. But it must be remembered, tha# 
we are considering the effect of cohabitation under 
the Moohummudan law, which was not made for this^ 
country, but for a state of society where legal sla¬ 
very was common. It is farther to be observed, 

that the value of cohabitation, as an inference of 
II 



^ The reader will keep in view, that if the woman were’the slave 
of the man, the marriage would be illegal^ and express acknow<« 
ledgment by him of her child unquestionably necessary to the 
establishment of the patei^ity. 



■ marriage, depend^OT^j^irtSOral feelFags of^ thefc^ 

‘ niunity, and tl^ii^^feo^^ason to doubt, 'that tWS 
the number of legal slaves in the British dominioi^p 
in India must be vei^^|iiali in the stnct sense of the 
Moohummudan that there arh persons who 

in the common parlance of the country are called 
slaves, and that lbie:^^hiercouise of these with tHeft' 
masters is just as lawful ih the estimation ^hf aU 
good MoOhUfnmudans, with the exception perhaps of 
such as are Versed in their lavV,’as if they tvere shoes' 
in the most rigid sense. In the case undfeV 
sion, the mothers of the children, whose descent w^ 
held to be established, were declared by th'ef wif-' 
nesses to be slaves of this description to their pota^ 
tive'-ff^befc;'’ ■ ' 

l^^ttl^ve ’ reasdhihg, itriausthe ad mittens at 
tWiMoe with the the iTaz^e- 

opinion ool-Moi^zsc^, arid thf ? dedsron df thfe court, which 
vtstijated.; , accoi^nce^ wttli itand it becomes neces- 

.^.^garyltO examine the authorities adduced by the leartt-; . 
%i^d in support of his opinion. The fii’st 

these, fronr 1ki^ JSJioolasut-oot^Moofiieen, h 
the following eflleet: ‘^‘’’GeneraBy speaking*,'hear- ■ 
say evidence is not admis^ble,*' except ib four cases. 
Hoarding death, of mhrriage, or with 

respect to a Kazee. To ^Warice this in a case 
of descent: when a person hears from others, that 
such a one is the son of such a one, it is Vom- 
l^etent to him to give his evidence to that effect, 
although be may not have witnessed the birth in 
that person’s family ; in the same manner as we at 
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Grounds 
of the Ka- 
zce-ool’- 
Koozzat*s 
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this day testify, that Aboo Bucr (on whom be the 
mercy of God) was the son of Quha/a, although we 
never saw Quhafa. To instance marriage:when a# 
man sees another Hying in %state of cohabitation 
with a woman, and it is rurfibured that she is his 
wife, it is competent to him to give, evidence, 
that the woman is the wife of that person, although 
he may not have been present when the marriage 
was contracted. And when persons give evidence 
under such circumstances, declaring, that they are 
not eye-w itnesses to the fact, but that it is notorious, 
their testimony will we received as valid*.’* Upon 
this quotation, so far as relates to marriage, I have 
to observe, that the fact of cohabitation is ^upled 
with a rumour (in itself no slight degree of evi¬ 
dence), that the parties are married, and that it is. 
merely stated to be competent to the person who has 
this double ground of conviction, to bear testimony 
to the fact. While it is only when the rumour 
has risen to (in some cases a very high 

species of evidence), that testimony will be receivedtlj 
to the fact of marriage, when the persons giving^;, 
it admit that they were not eye-witnesses. So thar^ 
it would appear, that whenever the defective 
grounds of belief are exposed to the j udge, and the 
testimony is found to rest on no better foundation, 
than the cohabitation of the parties, and a. rumour 
of their marriage, it will be rejected as insufficient 
to establish the fact. That this is the true meaning 


* Principles arid Precedents of Moohummadan Law, p. 301, 




of the passage is obvious from the parallel passage 
of the Jowhurrut-oon-Nuyyerah cited below*, where 
It is distinctly stated, that, in the four cases in which 
it is lawful for a person to bear testimony to a fact 
which he has not seen, he must have received the 
information from two male, or one male and two 
female, credible witnesses ; the information must 
have been communicated to him in the formal words 
of testimony ? he must believe it in his heart to be 
true; and finally, that he must not explain the 
grounds on which his testimony rests; for if be does 
explain it, as for instance if he say, “ I bear witness 
from hearsayit is incumbent on the Ku ^e^‘' to g 
reject fiis testimony. This is confirmed by the 
only other authority quoted by the Kazee-ool- 
Koozzat from the Hidaya^ though he has not given 
the passage at length. Thus, “ it is not allowable 
for witnesses to depose to any tinng which they have 
not seen, except incases of descent, marriage, death, 
jurisdiction of a Kazee, and sexual intercourse. It 
Is competent to a person to depose to a fact which 
may have been communicated to him by another in 
whom he has confidence. This proceeds upon 
favorable construction.^’ The Kazee^s quotation 
then proceeds: Thus, Ibr instance, a person sees a 

man and woman living in the same house, and co¬ 
habiting with each other after the manner of husband 
and wife. In ^ucb case he may depose to the mar. 
riagef.” But the quotations are widely apart in the 

* Appendix, No. H I. 

+ Principles and Precedfenls of Moohuramndan Law, p. 301. 
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original, being separated by what in the translation 
is a whole quarto page, and partly by a passage 
which contains the very distinction that I have*^^ 
alluded to. This passage, k including the refer¬ 
ence to cohabitation, is as follows; “ When a 
|>erson, in any of the above cases, gives evidence 
from creditable hearsay, it is requisite that he give 
it irnan absolute manner, by saying, for .instance, * 1 
bear testimony that A is the son of B,* and not, 
‘1 bear testimony so and so, because I have heard 
it,' for in that case the Kazee cannot accept it; in the 
same manner as if a person, having seen a thing in 
hands of A, were to say, ‘ This thing is the pro¬ 
perty of A,’ in which case his testimony is vain! : but 
if he should state that ‘ he gives evidence because he 
has seen the thing in the possession of A,’ the Kazee 
could not accept his testimony. So also, if a person 
see another sitting in the court of justice, deciding 
in a suit between plaintiff and defendant, it is lawful 
l^rM for him to give evidence that ‘ that person was a 
I Kazee or if a person see a man and woman' ^ 

I dwelling in the same house, and conducting them¬ 
selves towards one another in the manner of husband 
and wife, he may lawfully give evidence of their 
being husband and wife; in the same manner as it 
is lawful for a person who sees a melon in the hand 
of another, to give evidence that it is the property 
of that person*.’* The distinction between the 
statement of a witness and the grounds of his bdief 



Hidaya, Appendix, No. 112. 


Traiimlution; voL ii. p. 678. 



does not exist in our law, where the latter are al^ 
ways the subject of careful investigation. But 
whether it be that the Moohummudan lawyers, as 
they are more careful about the character of the per¬ 
sons admitted to give, testimony, so they place 
greater reliance on human testimony when givei^ 
and are less in the habit of cross examijpiing witnesses, 
there'is no question that the distinction exists in 
the Moohummudan law. That the practice of cross- 
examination is not entirely unknown, appears from 
the comment of the Tnayah on the passage just 
quoted from the Hida^a. The author puts the 
case, that the Kazee should interrogate the witness, 
who speaks to the marriage of pei-sons whom he sees 
cohabiting together as man and wifcj if he was 
present at the marriage. If he should answer in. 
the negative, he may still have heard it in such 
a manner as to justify him inforo conscientiee in posi¬ 
tively asserting the fact, and his evidence is not 
rejected, because the assertion, until it is actually 
discovered to rest on the defective ground of hear¬ 
say, is entitled to be received. But if the inquiry 
is pushed farther, and it is found that the foundation 
of the belief is in reality no better than hearsay, it is. 
at oftce rejected*. Here it is obvious, that the fact 
of cohabitation, separated from the rumour of mar¬ 
riage, is not taken into account at all, as forming any 
ground from which a rational inference can be 
drawn:]*. 

Inayahf Appendixj No. 113.“ 

+ There is something so defective in hearsay, as a channel of 




If what has been above offered be considefed 
sufficient to explain away the two passages cited 
by the Kazee-ool-Koozzat^ in support of his opinion 
in favor of cohabitation, then there has nothing 


communication, that its admission into the Moohummudan Islw ii 
not calculated to raise that system in the estimation of the English 
lawyer. The term hearsay, however, conveys a very imperff>6t 
idea of the Arabic word istimau^ of which it is nevertheless a literal 
.translation. Testimony is of two kinds : direct, when given by 
the actual witnesses of a transaction; and indirect, when transmiU 
ted by persons who have heard the declarations of the actual wit¬ 
nesses. The last is entirely rejected by the Moohummudan law 
in cases that drop in consequence of a doubt,(Hamilton’s 
Hidaya, vol. ii, p. 709;) as where a person is accused of a crime which 
induces retaliation or a specific punishment. It is also rejected in 
all other cases, unless the original witness be dead, absent at a 
distance, or sick, (ibid. p. 712.) And when received at al|, it is 
guarded with every precaution which can secure its accuracy. Thus, 
the original witness must have given his testimony to the secondary 
in the same manner that he would have done in the assembly of 
the Razee,” (ibid. p. 7ll ;) that is with the solemn words I bear 
witness,” which carry a peculiar sacredness, and are alb that thev 
law requires from the primary himself. 2ad^ He must haye expressly 
called on the secondary to receive his testimony, (ibid. 7io.) And 
3rd, there must be two secondary witnesses to the testimony of 
each primary, (ibid. p. 710.) In the four cases mentioned in the 
text this strictness is so far relaxed, that the positive call of ^ the 
primary witness on the secondary to receive his testimony is not 
required. But then the hearsay ceases to be a legal channel of com- 
municalion to the mind of the judge, aud is sufficient^ only to the 
justification of a witness in foro cohscienticBy and his protection 
from the punishment due to false testimony, if he should take 
upon him positively to assert the fact which has been communicated 
to him. 
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been adduced to impair the general effect of the 
reasoning by which I have attempted to shew that it 
is not a fact from which a Moohummudan marriage 
can be fairly inferred. The passage quoted from the 
Hidaya is indeed a direct authority the other 
way, going the full length of declaring cohabitation 
to be insufficient ; for the author says expressly, 
with respect to the possession of a thing, that seeing 
it in the hand of a person is Ao evidence of right of 
property, though perhaps enough to justify a wit¬ 
ness in making the assertion ; and of cohabitation 
he says, that it is lawful for the person who has seen 
it to bear testimony to the marriage of the parties, 
only, in the same manner as it is lawful for a 
person who sees a melon in the hand of another, to 
give evidence that it is the property of tliat person.^’ 
Under the English and Scotch laws it is necessary, 
that the person who claims to be an heir should 
prove the legitimacy of his birth. When this is 
required in the Moohummudan law, it is only for the 
purpose of establishing descent. And in all cases 
whenever a claimant has established his descent, 
he becomes entitled to such portion of the inheri¬ 
tance as the law has appropriated for his degree of 
kindred to the deceased. 





CHAPTER IV, 

Of Shares and '^Sharers. 



The shares mentioned in the Kooran are six in 
number; xiz. a half, a fourth, an eighth, two-thirds, 
one-third, and a sixth. And there are twelve classes 
of persons for whom they are ajjpointed ; of which 
four are male, namely, the father, true grand-father*, 
half-brother by the same mother, and husband; and 
the remaining eight are female, viz. the wife, the 
daughter, daughter of a son how low soever, that is, 
of any male de.scendant connected with the deceased 
entirely through males, sister of the full blood, 
or by the same father only, or the same mother only, 
the mother and true grand-mother-j*. 

The persons above enumerated do not all succeed 
simultaneously, nor are their shares constantly the 
same. On the contrary, some of them are in the 
most ordinary cases entirely excluded, and the shares 
of the others, though they are always eutitled to 
some participation in the inheritance, are liable in 
certain circumstances to reduction. The latter class 


* For an explanation of this and the term true grand-mother, see 
jpo5^pp. 63 and 65. 

+ Sirajiyyah, Appendix, No. 114. 
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Some of 
the sharers 
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partial, and 
others ^ to 
total exclu¬ 
sion. 





Some of 
the sharers 
may also be 
residuaries. 


includes the husband and wife, father, mother, and 
daughterand the former includes the true grand¬ 
father aiid true grand-molher, the daughter of a son 
how low soever, the full sister, and the half-sister 
whether by father or mother, and the Indf-brother 
by the same mother. The exclusion of these persons 
is founded upon and regulated by two general prin¬ 
ciples,, applicable alike to sharers and residuaries. 
The one is, that a person who is related to the deceas¬ 
ed through another, has no interest in the succession 
during the life of that other ; with the exception of 
half brothers or sisters by the mother, who are 
not excluded by her. And the other principle 
is, that the nearer relative to the deceased excludes 
the more remote*. Thus, a grand-fatherisexcluded 
by a father upon both principles, being more remote, 
and also connected tbrough him with the deceased ; 
and a grand-son is excluded by a son upon both 
principles, when that son is his father, and upon the 
second principle, when he is his paternal uncle. 

Having premised lliese few general observations, 
the reader will be able to follow without difficulty 
the details of the different shares as they are pre¬ 
sented to his notice. But here it is proper to remark, 
that some ot the persons above-mentioned are occa- 
sionally residuaries, as well as sharers, and will appear 
in the former character in the next chapter. I ought, 
perhaps, in strictness to coniine myself in this place 
to a consideration of their claims as sharers; but it 


* Sirajiyyah and Shureefeea, Appendix, No. 115. 
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may be convenient to the reader to Jnive all their 
rights in the inheritance placed before him in one 
view; and 1 will therefore notice, as I proceed, the 
residuary rights of such of the sharers as may become 
residuaries, following in thi§ respect the example of 
the author of the Sirajiyyalh though perhaps at the 
expellee of some repetition. It is of little conse¬ 
quence in what order we consider them, and I shall 
take them according to their propinquity to the de¬ 
ceased, beginning with the husband. 

The share of a husband is one half; but it is 
reduced to a fourth when there is a child or child of 
a son how low soever*, that is, any male descen- 
dant connected with the deceased entirely by males. 
And to one or other of these shares the husband is 
always entitled, being one of the persons who are 
never entirely excluded, as already noticed. 

The share of a wife is precisely the half of a hus¬ 
band’s in similar circumstances ; being an eighth 
w'hen there is a child or child of a son, how 
low soever, and a fourth when there is none. 
1'hough a man may have as many as four wives, the 
provision for two or more is the same as that for one; 
the fourth or eighth, as the case may be, being 
divisible among them equally-}-. 

A daughter’s share, where there is only one, and 
no son, is a half of the property ; and the share of 



Share of the 
husband. 


Share of 
the widow. 


Share of 
the daugh- 
tei’ii. 


^ Sirajiyyah, Appendix, No. 116. 
+ Sirajiyyah, Appendix, No. 117* 
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two or more daughters in the same predicament is 
two-thirds, which are of course divisible among 
them equally. When there is a son, they lose 
their character of sharers and become residua- 
ries with him*, by reason of a principle laid down 
in the ifoorow, which requires that the portion of a 
son shall be double that of a daughter. A compli¬ 
ance with this rule would be, plainly impossible, if 
the daughters were to retain their shares, and the ex¬ 
pedient has been adopted of merging the shares in the 
residue. In this case, the sons are said to render their 
sisters residuaries, and the proportion of the inheri¬ 
tance to which they are entitled must depend upon 
the amount of the residue, which will of course vary 
according to the number of the other sharers who 
may be in existence. Whatever the residue may 
be, it is to be divided in the proportion of two shares 
to each male, and one share to each of the femalesf. 

When the deceased has left neither son ndr daugh¬ 
ter, nor son^s son, the share of the inheritance ap¬ 
propriated to daughters passes to the daughters of 
the son, who then come into the place of daughters 
in every respect ; the share of one being a half, and 
of two or more two-thirds, as above-mentionedj. 
When there happen to be in the same degree with 
the daughters of the sons, one or more males who 


* Sirajiyyabj Appendix^ No. 118. 
+ Shureefeeaj Appendix, No. 119. 
:J; Sirajiyyali, Appendix, No. 120. 





are resiiluaries; as their own brother^ or the son of 
their paternal uncle; the shares of the son’s daughters 
are merged in the residue by reason of the principle 
already mentioned, and they are said to be render¬ 
ed residuaries, in the same way as the daughters of 
the deceased are made residuaries by the existence 
of a son*. 

As the shares of daughters sink into the residue 
when there is a son, there can be nothing to pass to 
the series of heirs beyond them, and the sons’ 
daughters are therefore always excluded by the exist¬ 
ence of a son. They are likewise excluded as sharers 
wl»en the deceased has left two or more daughters 
though no son-]-, because the whole of the two-thirds 
appropriated to daughters is then exhausted by 
themselves. But where there is only one daughter 
and no son, the complement of the two-thirds after 
deducting her moiety, being one-sixth of the estate, 
passes to the daughters of the son 

Though sons’ daughters are entirely excluded 
as sharersy when there are two or more daughters, 
they are nevertheless in some instances admitted 
to a trifling participation in the inheritance by the 
operation of the rule already noticed. This happens 
when there is a male or males in the same or a lower 
degree entitled to the residue§. Suppose, that the 


^ Shureefeea, Appendix, No. 121. 
+ Sirajiyyah) Appendix, No. 122* 
X Ibid. Appendix, No. 123. 

§ Appendix, No. 122.- 
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decea^sed has left no son, but two or more daughters, 
and grand-children both male and female by a son. 
Here two-thirds being set apart for the daughters> 
there is nothing to pass to the sons’ daugliters as 
sharers ; but if there be no other legal sharers, the 


remaining third is divided, as residue, between the 
grand-children, in the ratio of two parts to a male, 
and one to a female. In strictness, the operation of 
this rule ought to be confined to the case where the 
residuary is in the same degree with the daughters of ^ 
the son. JBut it has seemed hard, that they should be 
deprived by a more remote relative, of an advantage 
which they enjoy with one who is nearer, and the 
rule has been extended accordingly*. The extension 
however is limited to cases where the more enlarged 

O 

construction is beneficial to them ; for whenever they 
happen to be legal sharers, it is only by a male of 
the same degree, that they can be made residuariesf. 

It seems unnecessary to follow the line of. female 
descendants farther, as the reader, if I have succeed¬ 
ed in rendering the principles which regulate thd 
succession of the sons’ daughters intelligible to him, 
will have no difficulty in applying the same princi¬ 
ples to the daughters of the grandson, and so on. 

Share of Of asceiiflants, the first in degree, as in importance, 

the father. . , „ , i , ‘ 

is the father of the deceased, whose legal share is a 
sixth; but it will be seen hereafter, that he may be a 
residuary also. So that there are three states or 


* Shureefeea, Appendix, No. 124. 

+ Sirajiyyah and Shureefeea, Appendix, No. 125. 
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conditions appropriate to a father. He is simply a 
sharer, being entitled to a sixth of the estate, as above- 
mentioned, when the deceased has left a son, or son’s 
son how low soever. When there are only daughters, 
or son’s daughters, he is both a sharer and residuary; 
and simply a residuary where there is no child, nor 
child of a son how low soever* * * § . • 

The true grand-father is defined to be a male 
ancestor, into vvhose line of relationship to tlie de¬ 
ceased a female does not enter-]-; and the first true 
grand-father is of course the father’s father, lie is 
entirely excluded by the father ; but if the father 
be dead, comes into his place; and his interest in 
the inheritance is the same, with this difference, 
that being more remote, he is liable to be differently 
affected by the rights of the mother and grand-mother. 
Thus a paternal grand-mother, who is entirely ex¬ 
cluded by the father, is capable of inheriting with 
the true grand-father; and a mother who, w’hen there 
is a father and a husband or wife, gets no more than 
a third of the remainder, after deducting the share of 
the husband or wife, is entitled to one-third Of the 
whole, when there is a grand-father instead of the 
father §. 

The share of a mother is a sixth when there is 
a child living, or the child of a son how low 
soever, or two or more of the brothers and sisters. 



Share of 
the mother. 


* Sirajiyjah, Appendix, No. 126. 

+ Ibid. No. 127. 

f Ibid. No, 128. 
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whether of the whole or half blood. And in all 


other cases, with only two exceptions, her share 
is a third. The exceptions are when the deceased 
has left a husband, or wife, and both parents*. 
In these circumstances, the husband being entitled 
to a half, and the w’ife to a fourth, if the mother 
receivedthird, there would remain no more than 
a sixth for the father in the one case, and five- 
twelfths in the Other, w'hile the law generally requires 
that the share of a male shall be double that of a 
female when they succeed together. To avoid this 
inconsistency, the share of the mother is reduced to 
one-lhird of the remainder, after deducting the por¬ 
tion of the husband or wife ; by which means the 
proper ratio is preserved between the shares of the 
father and mother; for the former, being in this case 
the residuary, will take the remaining two-thirds, or 
exactly double the portion of the latter. 


When there 
is a father^ 
the benefit 
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the mo¬ 
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occasioned 
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It has been observed, that the mother^s share, when 
there are two or more brothers and sisters, is a sixth. 
It will be seen hereafter, that brothers and sisters are 
entirely excluded by the existence of the father ; yet 
it may be asked, if the other sixth, which they are 
thus the means of cutting oflffrom the mother, shall not 
belong to themselves, or if it must devolve on the fa¬ 
ther? This question has given occasion for much dis¬ 


cussion, and a variety of opinions among the learned; 
but the sect of Ahoo Huneefa have determined in favor 


* Sirajiyyah, Appendix, No. 130. 
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Kooran as the ground of their decision ;but if be 
have no child, and his parents be his heirs, then his 
mother shall have the third part; and if he have 
brethren, his mother shall have a sixth part* * * § .’’ 
Here it is contended, that as the father is undoubt¬ 
edly entitled under the first clause of the^ntence to 
the remainder, after deducting the mother^-s* third, 
so the latter part of the sentence ought to be taken 
as if it had stood thus ; “ and if he have brethren, 
and his parents he his heirs^ his mother shall have a 
sixth part, and his father the remainder-^. 

The true grand-mother is any lineal female ances¬ 
tor in whose line of relationship to the deceased a fhe”*'! 
false grand-father does not enter:}:; and a false grand¬ 
father is a lineal male ancestor between whom and 
the deceased a female is interposed. Thus in the 
first degree, the mothers of both parents are neces¬ 
sarily true grand-mothers; and in the second degree, 
there are‘three true grand-mothers, viz. the father's 
grand-mothers on both sides, and the mother's mater¬ 
nal grand-mother, her paternal grand-father being 
excluded by the interposition of her father, who is 
obviously a false grand-father. 

The share of a true grand-mother is a sixth, which, 
if there be more than one of them in the same degree, 
is divided between them equally§. 


Their 
share. 


* Sale’s Kooran, (Edition 1801) page 94. 
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Exci«(2ed True grand-inothers of any description are exclud- 
tifer."*** the existence of the mother; those on her 

own side for two reasons; first, because they are 
connected with the deceased through her, and second, 
because they have but one common cause of succes¬ 
sion, nanaely, maternity. She excludes the pater¬ 
nal grandioiothers for the latter reason only. These 
are alsb excluded bv the existence of the father, or 
the paternal grand-father ; but the maternal grand¬ 
mothers are not excluded by them*. 

The near- Amongst grand-motliers the more remote are 
the more excluded by the nearer, even though she should be 
incapable of taking any part of the inheritance. 
Thus the paternal grandmother is excluded by the 
father, but she is nevertheless capable of excluding 
the mother of the mother’s mother, though the latter 
would not, as already noticed, be excluded by the 
father himselff. 

Difference In the higher stages of ascent, an ancestor is occasion- 

asTo”tbe ally Connected in two Way s with the deceased. Thus, 
anwncestL supposc that the deceased has left twogreat-grand- 
the^dece^- mothers, one the mother of his father’s mother, and 
botifpT*** the other the mother of his mother’s mother, and that 
the latter is also the mother of his father’s father; 
thus making his paternal grand-father and maternal 
srrand-mother brother and sister J . The three relation- 

O 

ships above-mentioned are each a ground of inherit 

^ Sirajiyyah and Shureefeea, Appendix^, No. 133.—N. B. The 
words have been omitted at the end of the extract 

+ Sirajiyyah and Shureefeea, Appendix^ No. 134. 

J Sirajiyyah^ Appendix^ No.T35. 



tance in itself, and two of them being united in the per¬ 
son of one of the great-grand-mothers, Moohummud 
considered that she was entitled to two-thirds of the 
sixth ; the remainder being the portion of the other ; 
but, according to Ahoo Yoosuf^ the sixth is, notwith- 
stanrling the double relationship of one, to be equally 
divided between both*. We are informed by the 
Imam, Surukhsee that there is no authentic report of 
Aboo Huneefa’s opinion upon this point; but ii is 
mentioned in the book of inheritance of Hmuy the 
son o{Abd-oor-Ruhman, the son of Abd-oor-Ruzzaq, 
Ash-shashee, a follower of Shafei, that Aboo Huneefa ' 

and as well as his own master, were of the 

same opinion as AbooYoosuf\. 

There are five conditions in which full sisters may share of 
be found. Three of these occur, when there are 
neither children nor children of a son how low 
soever; one full sister being entitled to a half of the 
property in that predicament, and two or more of 
them to two-thirds ; while they lose their character of 
sharers when there are full brothers, whose existence 

renders them residuaries+, the portion of each female 

then becoming half the portion of a male. 

In all the preceding cases, however, the share of the Excluded 
sisters is liable to be intercepted by a father, or true S'o«i“s'”s”on!’ 
grand-father; by whom they are absolutely excluded, t™?irandl 
as. well as by a son or son’s son how low. soever §. 

< . . I..,,..,. --■ ---- . ^ - 

* Sirajiyyah, Appendix, No. 136 . ~ 

+ Shureefeea, Appendix, No. 137 . 

$ Sirajiyyah, Appendix, No, 138 - 
§Ibid, No. 139 . 
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When there are two or fnore daughters, or daugh¬ 
ter^ of a son how low soever, there can be nothing to 
pass to the deceased’!* sisters, though there be neither 
son nor son’s son, father or true grand-father to ex¬ 
clude them. In this case, it seems hard that they should 
be denied all participation in the inheritance, to give 
place to a residuary less closely connected with the 
deceased than themselves. The prophet himself has 
anticipated and obviated this hardship, by directing 
that sisters in the case supposed, shall be residuaries 
with daughters, or the daughters of a son*; and their 
portion will be either one-half or a third, as there is 
one or more of these in existence. It is not to be sup¬ 
posed, however, that the full sisters can supersede the 
husband or wife, mother or true grand-mother. These 
being legal sharers must be satisfied before any thing 
can pass to a residuary, and as the sisters are ren¬ 
dered merely residuaries in the case in question, they 
can have no better right than the le^l residuary in 
the same circumstances. 

Half-sisters by the father come into the place of 
full sisters, when there are none ; that is, the share of 
one is a half and of two or more two-thirds ■j’j while 
With daughters 6r son’s daughters, they become resi- 
duariesj. With one full sister, whenever she is enti* 
tied to a half, they lake the complement of two- 
thirds, or one sixth ; and by two or more full sisters 


* Sirajiyyali, Appendix, No. 140. 
+'Sirajiyyah, Appendix, No. 141. 
X Ibid, Appendix, No. 142, 





they are entirely excluded, unless there happens to 
be a half-brother by the father who makes them resi- 
duaries, when they become entitled to participate in 
the residue in the ratio of two parts to a male, and 
one to a female* * * § . 

Half-brothers and sisters by the same mother, are 
entirely Excluded from the inheritance by the exist¬ 
ence of a child, or the child of a son how low .soever, 
or of a father or true grand-father; and in all other 
cases, the legal share of one is a sixth, and of two or 
more one-third. There is no distinction in this case 
in favor of the stronger sex, both males and fe¬ 
males having the same right and succeeding equal- 
lyl*. The learned author of the Principles and Pre¬ 
cedents of Moohummudan law observes, however, 
that “ the general rule of a double share to the male 
applies to their issue J.” The issue of half bro¬ 
thers and sisters by the same mother are no 
where mentioned as sharers in their own right; 
and the* learned author has himself observed, 
that the right of representation has no place 
in the Moohummudan Code §. It will be ibund 
in the following chapter, that the proper 
residuaries are all connected with the deceased 
through males ; a condition which obviously excludes 
the children of half-brothers or sisters by the mother. 


* Sirajiyyah, Appendix, No. 141. 

+ Sirajiyyah, Appendix, No. 143. 

t Page 5, § 30. 

§ Preliminary Remarks, p. viii. and Principle 9, page 2. 
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Tbe only other description of heirs in which it seems 
possible to include them, is that of distant kindred, 
and in that character, they may occasionally be found 
entitled to a participation in the inheritance; but 
according to the better and more general opinion, 
their succession as distant kindred is regulated in 
the same way, as that of their parents, without any 
distinction on account of sex. 


* See chapter of Distant Kindred. 




^^^■^’jJ‘vr^.1..: - CHAPTER V. 


V .r -sv.-.-;' " 


Of Resiauaries. 


Itif most of the cases mentioned in the last ciiapter, 
there is a residue after the portions of the legal 
sharers have been separated from the estate. This 
residue passes to a class of persons, who from that 
circumstance have been termed residuaries by Sir 
William Jones, in his translation of the Sirajiyyah^ 
and the name has been adopted by Mr. Macnaghten 
in his Principles and Precedents of Moohummudan 
law. There is some reason to suppose, as already 
observed In the first chapter, that the persons who 
are now generally classed as merer residuaries, were 
originally the sole heirs of an intestate person. The 
term by which they are designated in the Arabic 
language, was first rendered “ heirs,^’ by Sir Wil¬ 
liam Jones, in his translation of the Bigyatol bahith, 
though he afterwards substituted for it the word 
‘^residuaries,” in the translation oi Sirajiyyah. 
A name is not perhaps of much importance; but 
if I had felt myself at liberty to depart from 
two such high authorities, I might^have ventured 
to suggest the term “ agnate” of the civil law, as 


The saf«* 
plus oflhfj 
estate after 
the shares 
have been 
satisfied 
passes to 
the residu¬ 
aries. 




Three 
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approaching nearer to the definition of the Moohutn- 
mudan Code*. 

Kesiduaries have been divided bj the author of 
the Sirajiyyah into three different classes ; residua, 
lies in their own right; residuariesin the right of 
another; and residnaries with another f. 

With the two last classes the reader has been made 
acquainted in the preceding chapter ; the residnaries 
in right of another being daughters, son’s daughters, 
full sisters, and half-sisters by the father; all of 
whom lose their character of sharers and become resi- 
duaries, when there exist one pr more males in the 
same or a lower degree j and residnaries with ano¬ 
ther being sisters with two or more daughters or 
daughters of a son how low soever; in which case the 
former are entirely excluded from the inheritance as 
sharers, but admitted to participate in the character 
of residnaries. Upon these two classes it is unneces¬ 
sary for me to say more in this place, and I shall 
con due myself to the consideration of those who are 
residnaries in their own right. 

The residuary in his own right is defined to be 
"every male in whose line of relation to the deceas¬ 
ed no female entersij:;” and such residnaries may be 
divided into three classes ; viz. descendants, ascen¬ 
dants, and collaterals. By a metaphor not peculiar 
to the Moohummudan law, the deceased is consider- 


See Note, page 14* 
t Sirajiyyah, Appendix, No. 144. 
J Ibid, Appendix, No. 145. 
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ed to he a tree, of which his descendants are the 
branches, and the ascendants the roots. Without 
straining the metaphor too far, we may be permitted 
to term the collaterals offsets. The branches or 
descendants come first in the order of succession, and 
they are the sons, then their sbns how low soever ; next 
follow the roots or ascendants, who are the father, 
then the true grand-father how high soever; and last 
succeed the offsets, or collaterals, who are first the 
sons of the father, that is, brothers ; then their sons 
how low soever; and next the issue of the true 
grand-father, or paternal uncles, and their sons how 
low soever*. 

There is this marked difference between sharers 
and residuaries, that, while several distinct classes 
of the former are capable of succeeding together, 
the existence of the nearer residuary entirely ex¬ 
cludes the more remotej*. Thus, a son’s son can 
never participate in the inheritance with a son, nor 
the father with either as a residuary, though he is 
not excluded from his proper sixth as a sharer. 
When there are two persons equally near of kin to 
the deceased, but one related to him through both 
parents, and the other only through one, the master 
of two propinquities, as he is termed, is preferred+. 

The reader who has attentively perused the chap¬ 
ter on sharers, will have no difficulty in determin- 

^ Sirajiyyah, Appendix^ No* 146. 

+ Ibid. 

t Ibid, Noa47. 
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iflg thfe amount of the residue in every case thiat can 
occur. Yet to facilitate reference, I will take a short 
view of the residuaries in the order of their succession, 
noticing, though at the risk of some'repetition, the 
sharers who are entitled to participate in each parti* 
cular case. 

When the residuary is a son, the only other persons 
who are entitled to participate in the inheritance are 
the parents (or their substitutes among the more 
remote ancestors), each of whom has a sixth, the hus¬ 
band whose share is a fourth, or the wife who is 
entitled to an eighth. Daughters, if the deceased 
has left any, are residuaries with the son or sons, 
the share of each male being double that of a 
female. 

In default of a son, the son’s son is the residuary; 
and in that case, all the sharers mentioned in the last 
paragraph are entitled to participate, with the addi¬ 
tion of the daughters j the son’s daughters becoming 
residuaries with their brothers or cousins, and taking 
according to the usual rule of distribution among 
males and females. In the subsequent stages of 
descent there is the same ditference ; the females of 
the higher grade being sharers when the two-thirds 
appropriated to daughters are not exhausted, and 
in other cases participating in the residue according 
to the general rule. 

When the father is the residuary, the daugh ters, and 
their substitutes the daughters of a son how low 
soever, are sharers to the extent of two-thirds, the 


husband is entitled to a half, the wife or wives to one- 
fourth, and the mother or her substitutes among the 
grand-mothers to a sixth, though the portion of the 
mother is liable to some variation in this case as 
already noticed. 

In default of the father, the paternal grand-father 
is the residuary, and the sharers are the same as in 
the last case, w'ith a slight ditference in the rights 
of the mother, which has been adverted to under 
the head of her share. The same observation is 
applicable to the more remote ancestors, whose 
condition is in all respects the same as that of 
the first grand-father, except in so far as it may 
be afifected by the claims of intermediate grand¬ 
mothers. 

When there is neither in the descending nor the 
ascending line a male who is connected with the 
deceased through males, the residue passes to the 
children of the father, or brothers, among whom the 
master of two propinquities, or full brother, is pre¬ 
ferred, as already noticed, to the brother by the 
father alone. 

When a full brother is the residuary, the sharers 
are the same as with a residuary grand-i&ther, with 
the addition of half-brothers and sisters by the mother 
only, who are now first entitled to a share, which, 
as formerly noticed, is a sixth for one and a third for 
tw o or more. The full sisters are residuaries with 
their brother or brothers, and share according to 
the general rule of distribution among males and 
females. 
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When a half-brother by the father is the residuary, 
the sharers are the same as in the last case, with the 
addition of full sisters, who are not made residuaries 
by half-brothers, and retain their ow’n character of 


sharers. 


shartrs With the sons of the full brother for residuaries, 
Bon of a full there is the further addition of half-sisters by the 
of a half father only as sharers; and so with the sons of the 
the father is half-brother by the father, and all subsequent de- 
residuary, |.|jg fat|jer, the females of the preceding 

grade being sharers when the tw’o-thirds appropriat¬ 
ed to daughters are not exhausted, and in other 
cases dividing the residue according to the general 
rule of distribution among males and females. 

Sharers After wc havc passed the descendants of the father. 

With a pa- ^ 

ternaiuncie all the sliarers except the husband and wife disappear, 

as reBidu- ^ ^ 

ary. and the first residuary among the descendants of the 
grand-father, that is the paternal uncle, is liable to be 
reduced by all the sharers in existence, none of whom 
arft excluded by him. Among uncles, as among bro¬ 
thers, the master of two propinquities is preferred to 
the master of only one, and the paternal uncle, who 
is the full brother of the father, is accordingly called 
to the succession before him, who is connected with 
the father through one parent only*. I'he further 
descendants of the grand-fother are called to the suc¬ 
cession in the same manner as those of the father. 

No limit In the right line; whether of ascent or descent, it is 

to lineal • n i i i • • 

residuaries, universally agreed, that there is no limit to the per- 

whether in ' * 

descent or 
ascent. 


* Sirajiyyah, Appendix^ No. 148. 
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sons who may be called to the succession, provided 
that they are males, and connected with the deceased 
through males, according to the definition already 
given of the term residuary. I am disposed to think 
that, with this qualification, the succession of resi- 
duaries in the collateral line is equally unlimited. It 
must be admitted, however, that the learned author Difference 

^ ’ ot opinion 

of the Principles and Precedents of Moolmmmudan as to limit 
Law seems to entertain a different opinion, and tnat lateral line, 
bis opinion appears to be supported by the translator 
of the Sirajiyyah, Whatever respect may be due 
to the sentiments of these two distinguished persons, 
it is hardly necessary to apprize the reader that they 
cannot be received as authority upon a point of this 
kind, except in so far as they are founded upon what 
has been delivered by the original writers, and to 
these 1 will presently beg to direct his attention, 

The passage of the Principles and Precedents, in stated, 
which the opinion that I have adverted to seems to 
be contained, is as follows; “ When there is no son imr 
daughter, nor son^s son, nor son's daughter however 
low in descent, nor father, nor grand-fether, nor other 
lineal male ancestor, nor mother, nor mother’s mother, 
nor father’s mother, nor other lineal female ancestor, 
nor widow, nor husband, nor brother of the half or 
whole blood, nor sons how low soever of the brethren 
of the whole blood, or of those by the same father 
only, nor sister of the half or whole blood, nor pa¬ 
ternal uncle, nor paternal uncle’s son how low soever, 

(all of whom are termed either sharers or residuaries,) 
the daughter’s children and the children of the son’s 


daughters succeed ; and they are termed the first 
class of distant kindred*/’ The text of the 
yoth quoted bj; the author at the end of his book, and 
bearing the same number as the above passage, can 
have beenintendedonly asan authority for the succes-. 
sion of the distant kindred; but it is here given en-* 
tire, as translated by Sir William Jones, for the fur¬ 
ther satisfaction of the reader. “ A distant kinsman 
is every relation, who is neither a sharer nor a residu¬ 
ary. The generality of the prophet’s companions 
repeat a tradition concerning the inheritance of dis¬ 
tant kinsmen, and according to this our masters and 
their followers (may God be merciful to them) have 
decided, The first class is descended from the 
deceased, and they are the daughter’s children, and 
the children of the son’s daughters-i*,” 

Authority The only passage in the translation of the 

jiyyahf bearing directly ; 0 n the point, that 1 am 
aware of, is the following, which does certainly seem 
torfjountenance the doctrine of the limitatioh of resi-, 
duarics in the collateral line to the descendants of the 
grand-father, though it is at the same time obviously 


* Page 7, § 4S.—There is an apparent inconsistency between this 
passage and the Preliminary Remarks, page xi, where the author 
observes, that the residuaries by relation are the sons and their de¬ 
scendants, the father and his descendants,jpaferwaf ancestor 
in any stage of ascent and his deseeridants.'’ The Words which I 
have underlined seem to comprehend the collaterals, however remote 
from the deceased. 

+ Sir W. Jones’s Works, vol. iii. p. 537. 



inconsistent with the general definition of the term, 
with which the paragraph commences: “ Now the 
residuary in his own right is every male in whose line 
of relation to the deceased no female enters ; and of 
this sort there are four classes ; the otfspring of the 
deceased and his root, and the offspring of hisYather 
and of his nearest grand-father, a preference being 
given, I mean a preference in the right of inhevHance, 
according to proximity of degree. The offspring of 
the deceased are his sons Jirst; then their sons, in 
how low a degree soever j then comes his root, 
or his father, then his paternal grand-father, and 
their paternal grand-fathers; then the offspring 
of his father, or his brothers; then their sons, 
how low soever; and then the offspring of his 
grand-father or his uncles; then their sons how 
low soever*.’^ There is nothing in the preceding 
quotation which cannot be reconciled with the 
definition of “ residuaryat its commencement, 
except the words “ nearest grand-father and vVe 
have fortunately the means of shewing beyond dis¬ 
pute that these are an inadvertence of the transla¬ 
tor. In the copy of the text annexed to the transla¬ 
tion, the vowel marks are inserted, and if these be 
correct, it is obviotis that the words “ nejirest” and 
^ grand-father’^ cannot agree together ; and they are 
so distinct from each other in the Calcutta edition, 
which contains both the text and the commentary 
printed together, that the commentator stops at the 


* Sir W, Jones’s Works, vol. iii. p. 523. 



word “ grand-father,” to make an observation on the 
sentence that conclndes with it, before he suffers the 
reader tO proceed to the next, whicli begins with the 
word “ nearest*/' The passage, as it stands in the 
Calcutta edition, and stripped of the commentary, 
a part of which has slipt into the text of Sir William 
Jones's copy, and may have given rise to the mistake 
in question, is literally as follows: “and they are 
four classes: the offspring of the deceased and his 
root; and the offspring of his father, and the off¬ 
spring of his grand-father. I’he nearest is nearest, 
I mean by this, that the first in the inheritance is the 
offspring of the deceased, or the sons; then their 
sons, how low soever; then his root, or the father; 
then the grand-father, or father’s father, how high 
soever,” &c. The reader will observe, that the term 
grand-father is here taken in its proper comprehensive 
sense, to signify the lineal male ancestor however 
remote ; and, but for the word nearest, the insertion of 
which I hope has been satisfactorily explained, there 
is nothing from which it can be gathered that the 
term was to be taken in a less comprehensive sense 
when the descendants of the grand-father are mention¬ 
ed. It is true, that these are described a little lower 
down as uncles, but the word in the Arabic, which 
has been so translated, is one of equal comprehen¬ 
siveness, being employed to designate not only the 
father's brothers, but the brother of any male ances- 


* Shureefeea^ Appendix, No. 149. 



tor however remote^ provided he be connected with 
the deceased through males*. 

; It is to be observed, that if the enumeration of re- 
siduaries contained in the paragraph quoted from 
Mr. Macnaghten’s work, be complete, all relatives 
beyond the descendants of the grand-father are ex¬ 
cluded, though they should fall within the general 
definition of the Sirajiyyak. In the followihg ex¬ 
tract from the Koodooree, nhoo^oi very high autho¬ 
rity in Arabia, and generally supposed to be the prin¬ 
cipal source from which the author of the Hidaya 
obtained the text of the law on which his own work 
is a commentary, the enumeration of residuaries is 
carried one step farther, to the descendants of the 
great grand-father. “The nearest residuaries are the 
Sons ; then their sons ; then the father; then the 
grand-father; then brothers; then their sons ; then the 
sons of the grand-father, and they are paternal uncles; 
t/ien the sons of the father of the grandfather, and 
they are paternal uncles of the father\ And to the 
same effect is the following extract from the Futawa 
Sirajiyyah. It is rather long, but contains a dis¬ 
tinct enumeration of the residuaries in the order 
of their succession, which is sufficient apology for 
laying it entire before the reader. “ The nearest 
residuaries to the deceased in their own right are 
sons; then their sons; then the sons of their sons 
how low soever; then the father j then the grand- 

* Sirajiyyah and Shureefeea, Appendix^ No. 150. 

+ Appendix, No. 151. 
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father, or father’s father how high soever; then the 
full brother; then the half-brother by the same 
father; then the sons of the full brother; then the 
sons of the half-brother by the same father; then 
their sons in this manner; then the father’s full 
brother; then the father’s half brother by the same 
father; then the sons of the father’s full brother ; 
then the sons of the father’s half-brother by the same 
father ; then their sons after this arrangement; then the 
paternal gvand-faiher's full brother; then the pater¬ 
nal grand-father^s half brother by the same father ; 
then their sons after this arrangement*. 

In the extract cited below from the Futawa Alum- 
geeree, a work of perhaps the highest authority in 
India, as having been compiled under the orders of 
the Moghul Government in its brightest period, thd 
enumeration of residuaries, after proceeding in nearly 
the same terms as those of the last quotation, is carri¬ 
ed one step higher to the paternal uncles of the grand¬ 
father, that is to the descendiiuts of the great great 
grand-fatherf. If these works are to be allowed any 


♦ Futav^a Sirajiyyaji, Appendix, No. 152. In the case of Doe, 
on the demise of Sl^teikh Moohummud Bukhsh^ v. Shnrf-ooii-Nissa 
Begum and Tajun Beebee, tried in the Supreme Court in the sit¬ 
tings after the second term 1831, it was decided in conformity with 
the above authorities, which were brought to the notice of the 
Judges, and the futwa of Molvee Morad, head Moohumnmdan 
officer of the Court, that the plaintiff, who was descended from the 
great grand-father of the deceased, was entitled to a share of the 
residue. 

t Futawa Alumgeeree, Appends, No. 153. 
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weight at all, it is clearly impossible, that the limitati¬ 
on implied in the expression descendants of the near¬ 
est grand-father," can be correct; and there is no¬ 
thing else, even in Sir William Jones’s translation of 
the passage previously quoted from the Slrajiyyah^ 
to restrict the meaning of the definition of the term 
residuary, with which the paragraph commences, the 
comprehensiveness of which is worthy of the reader’s 
particular attention, “ Now, the residuary in his own 
right,” says the author, “ is every male in whose line 
of relation to the deceased no female enters*.” 

To an English lawyer it may seem of little import¬ 
ance to trace the destination of the residue beyond 
a series of persons whom he may consider to be inex¬ 
haustible. It must however occasionally happen, that 
the residuary does not appear, or is unable to make 
good his claim ; and the general provision, which the 
Moohuramudan law has made for the appropriation 
of the remainder of the estate in that event, forms 
the subject of the chapter on the return. In the 
special case of emancipated slaves, the surpl us does hot 
revert to the sharers on failure of residuaries by de¬ 
scent, but passes to the emancipator,^ who is thus in 
consequence termed the last of the residuariesf. 



Last of 
residuaries 
The eman¬ 
cipator* 


* In the Persian translation of the Sirajii/yah, which is probably 
referred to by the natives of this country, at least as often as the 
original Arabic, the important word every is omitted, though it 
occurs both in the copy of the original given by Sir William Jones, 
and ill that printed at Calcutta with the Shureefeea. The latter was, 
I presume, collated with other copies, and I am not aware that its 
accuracy has ever been called in questiont. 

+ Sirajiyyah, Appendix, No. 154. 
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His re- If the emancipator be dead, his residuaries are called 

laaries. , 

to the succession iii the order already explained; his 
sons first, then his son’s son how low soever, grand¬ 
father, and so on*. When there are legal sharers of 
the slave’s estate and nothing but residue passes to 
the emancipator, it is hardly out of the ordinary 
course of the law that his residuaries should be sub¬ 
stituted for him in the event of his death, instead of 
his general heirs. But when, as may sometimes 
happen, the emancipated slave has no known rela¬ 
tives of any kind, and the whole of his property 
falls to the emancipator, it appears hard that the 
legal sharers of the latter should be excluded from 
all participation. Yet the law is so. Females have 
been expressly excluded by the prophet himself}-; 
and of legal sharers even the nearest of all, a father, 
is not allowed to participate with a son according to 
the concurring judgments of Aboo Huneefa and 
Moohummud. The last opinion delivered by Ahoo 
Yoosuf was in favor of the father, whom he considered 
to be entitled to a sixth. But even he agreed with 
the others in assigning nothing to the grand-father in 
such circumstances:};. 

I should now perhaps proceed to consider the 
farther destination of the residue when there are no 
residuaries of any kind, or of the whole estate upon 


* Sirajiyyah and Shureefeea, Appendix, No; 155. 
+ Sirajiyyah, Appendix, Wo. 156. 

J Ibid, and Shureefeea, Appendix, No. 157. 
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the failure of sharers also. Cases of this description 
must necessarily be of rare occurrence ; and it seems 
desirable to place at once before the reader the rules 
adopted by the Moohummudan lawyers for distri¬ 
buting an estate among sharers and residiiaries. I 
shall, therefore, after the example of the author of 
the Sirajiyyahf first direct the reader’s attention to 
the method of extracting shares, which forms the 
subject of the following chapter. 




Of the Extractors of Shares. 



CHAPTER VI 


s 






*. 


* 



It will be found, on reverting to the enumeration Shares 
of shares at the commencement of the fourth chapter, into two 
that they may be all divided into two series, each 
consisting of three terms, of which the intermediate 
term is half that which precedes, and double of that 
which follows it. The first series comprehends the 
shares a half, a fourth, and an eighth, and the second 
the shares two-thirds, one-third, and one-sixth*. 

Whatever the share may be, if there is only one, when 


nothing more is required, in order to extract it from share is to 

^ ^ extract- 

the general mass of the estate, than to divide the erf, the 
latter by the fraction which represents the share, share is the 

extrtictoi'* 

and the quotient will be the amount required. 

In this case, therefore, the name of the share itself 
is said to be the extractor; thus two is the ex¬ 
tractor for a half, three for a third, four for a 
fourth, and so onf. 

When there are two or more shares, but they all when 
fall within the same series, as a sixth and a third, a two OP 


more 


* Sirajiyyab, Appendix, No. 158, 
+ Si raj iy yah, Appendix, No. 159. 




shares, but half, a fourth, and an eighth, the name of any of the 

series, the shares might serve the purpose of an extractor : yet 

name of the iiii* * * § - • ^ ^ 

smaKpst there would be this inconvenience in assuming the 

share « ® 

the extrac- greater share for the purpose, that the smaller must 
be expressed by a fraction. The rule, therefore, in 
all such cases is, that the name of the lowest share 
shall be taken for the extractor. Thus, when the 
shares are a third and a sixth, the extractor is six*, 
and when they are a half, a fourth, and an eighth, 
the extractor is eight; and the estate is divisible 
into six or eight portions accordingly. 

Shares of If there are shares to be extracted which belonjr to 

different ~ 

series. different series, the extractor must be sufficiently 
large to admit of being divided by all the shares 
without a fraction, and it is the smallest number 
there'TJV which is so divisible. Thus, when there is a half 
a^^oT^be or more of the other series, the extractor is 

riesTthe*' ^ixf, which is the least number divisible by a half, 
e^ractoris sixth, a third, and two-thirds, without a fraction. 

fouTth!"iUs ***®''® ® fourth with one or more of the 

twelve. other series, the smallest number divisible without a 
fraction by a fourth, a sixth, a third, and two-thirds, 
is twelve, which is accordingly the extractor of the 

When an case t. In like manner, when an eighth is found in 

eighth, It IS ... . ® 

four*^ conjunction with a sixth, a third, or two-thirds, 
the extractor is twenty-four §; which is the lowest 


* Sirajiyyah, Appendix, No. 160, 

+ Ibid, Appendix, No. 161. 

% Ibid, Appendix, No. 162. 
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tinmber that can be divided bj all these numbers 
without a fraction. 

The estate is of course to be divided, in all the cases 
mentioned, into as many parcels as there are units 
in the extractor, and a corresponding number . of 
these parcels set apart for each share. Thus, if a 
woman die, leaving a husband and two half-sisters by 
the mother, the share of the former under such cir¬ 
cumstances is a half, and of the latter, a third; winch 
presents the concurrence of a half with one of the 
second series ; the estate is accordingly divisible into 
six parcels, whereof three belong to the husband, and 
two to the sisters, the remainder being the property 
of the residuary. In like manner, when there is a 
husband with two daughters, the share of the former 
being a fourth, and of the latter, two-thirds; theestate 
must be divided into twelve parts, three of wliich be¬ 
long to the husband, eight to the daughters, and the 
surplus is residue. Or when a wife, two daughters, 
and a mother are left, the share of the first being an 
eighth, of the second, two-thirds, and of the last, a 
sixth ; the estate is to be divided into twenty-four 
parcels, three of which are the property of the wife, 
sixteen of the daughters, four of the mother, and the 
single one remaining passes to the residuary*. 

The preceding rules would be always sufficient for 
extracting the shares, if the estate were in all cases 


* The preceding illustrations are taken generally from the 
Skureefeea ; but as they are only applications of rules, it is unne¬ 
cessary to quote the authority at length. 


The e*itate 
isS to be 
vided into 
as many 
parts as 
there are 
units in the 
extractor* 


Mode of 
reducing 
the shares 



9a 


when they 
exceed the 
amount of 
the estate. 


The in¬ 
crease. 

The ex¬ 
tractors 
two, thr^, 
four, and 
eight never 
increased. 


ample enough to meet the cTuiras pf every person 
entitled to participate in it. But in some cases it is 
not so; and a method required for reducing the 
shares ratably whenever there happens to be a defi¬ 
ciency. Nothing can be more simple and complete 
than the expedient adopted by the Moohunamudan 
lawyers for this purpose ; which consists in rais¬ 
ing th,e extractor of the ease, or in other words, the 
coininon denominator of the fractions in which the 
shares are expressed, while their enumerators remain 
unchanged. Thus, suppose the deceased to hayelefta 
husband and two. full-sisters, the . share of the former 
being in such circumstances a half, and of the latter, 
two-thirds, or when reduced to fractions of the same 
denomination, three-sixths and four-sixths, there is 
obviously one sixth more , than the amount of the 
estate, and it is distributed over the shares by advan¬ 
cing the common denominator from six to seven, the 
number indicated by the addition all the numera¬ 
tors. The husband’s, share becomes three-sevenths 
in consequence, and, , the share of the sisters four-se¬ 
venths. That the original ratio between the shares 
is preserved is obviousfrom the proportion 

This is called the doctrine of the increase, because 
the extractor is increased in the manner described*. ■ 
The extractors two, three, four, and eight, are ne¬ 
ver increasedf; because in all the cases where they are 


* Sirajiyyah, Appendix, No. 164. 
f Sirajiyyah, Appendix, No. 165. 




called into operation, the estate is either exactly 
commensurate with the claims upon it, or there is a 
surplus after the sharers have been satisfied. Thus, 
the only case where the extractor two can be requir¬ 
ed is, either where the estate is to be divided into 
two equal parts, as between a husband and a full- 
sister, or into a half and residue, as between a hus¬ 
band and a full-brother. In like manner, the .only 
cases that require the extractor three are those whith 
present a third and residue, as when the deceased has 
left a mother and a full-brother ; two-thirds and 
residue, when there are two daughters and a full- 
brother ; or one-third and two-thirds, as with two 
halMsters by the mother, and two full-sisters. The 
extractor four comes into operation only when there 
is a fourth and residue, as in the case of a husband 
and a sou; a fourth, a half, and residue, where the 
heirs are a husband, a daughter, and a full-brother; 
or a fourth, a third, and residue, as in the case of a 
widow with both parents. And the only occasions 
which call for the extractor eight are where the 
estate is to be divided into an eighth and residue, as 
in the case of a widow and a son; or ait eighth, a 
half, and residue, as in the case of a wile, a daughter, 
and full-brother*. 

Of the remaining extractors, six may be increased 
to ten, inclusive, and all the intermediate numbers 
both odd and even. Thus, it is increased to seven in 



Thedx- 
tractor 
six may 
be increas-* 
ed to ten 
and all the 
interme¬ 
diate num« 
bers* 
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' The extrac¬ 
tor twelve 
may be in¬ 
creased to 
thirteen, 
fifteen, and 
seventeen. 


the case already mentioned of a husband and two full- 
sisters ; and also in the case of a husband, a full-sister, 
and a half-sister, J,he share of the two first being each 
a moiety, or three-sixths, and that of the last being 
one-sixth. It is increased to eight when a half, two- 
thirds, and a sixth meet in the same case, as where 
the deceased has left a husband, two full-sisters, and 
a mother; or when two moieties and a thirdare 
fdund together, as in the case of a husband, a full- 
sister, and two half-sisters by the mother. It is in¬ 
creased to nine, at the conjunction of a half w'ith 
tw'O-thirds and one-third, as in the case of a hus¬ 
band, two full-sisters, and two half-sisters by the 
mother; or of two moieties, a third and a sixth, as 
in the case of a husband, a full-sister, two half- 
sisters by the mother, and a mother. And it . is 
increased to ten when the deceased has left a hus¬ 
band, twO full-sisters, two half-sisters by the mother, 
and a mother : the share of the first being a half or 
three-sixths, of the second, two-thirds or tour-sixths, 
of the third one-third or two-sixths, and of the last, 
one-sixth, making together ten-sixths*. 

The extractor twelve may be increased to seven¬ 
teen, and the two intermediate odd numbers, to the 
exclusion of the even numbers. Thus it is raised to 
thirteen when a fourth, two-thirds, and a sixth meet 
together, as in the case of a widow, two full-sisters, 
apd a half-sister by the mother. It is raised to Jif- 


• Sirajiyyah and Shureefeea, Appendix, No. 167. 
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Uen when there are parties entitled to a fourth, two- 
thirds, and one-third, as a wife, two full-sisters, and 
two half-sisters by the mother; or at the conjunc¬ 
tion of a fourth, two-thircis, and two-sixths> in 
tin case of a widow, two full-sisters, a half-sister by f;.;.;® 

the mother, and a mother. And it is raised to se- W, 

venteen when a fourth, two-thirds, one-third, and S 

a sixth, meet together, as in the case of a wife, two ^ 

full-sisters, two half-sisters by the mother, and a S 

mother'''. • S® 

The extractor twenty.four admits of no more Theex- 
than one increase, which is in the case; of a widow, l^cnty- 
two daoghters, and both pareats, the share of tlie Je“in™reL- 
first being an eighth or three tw enty-fourths, that of 
the second, two-thirds, or sixteen twenty-fourths, and 
that of each of the last, one-sixth, or four twenty- 
fourths, making in the whole twenty-seven parts. 

This is the case styled Mimbereea^ because decided 
by the Khuleef Alee in the pulpitf. 

The only doctor of any sect, who considered that And to 

, thirty-one 

the extractor twenty-four is susceptible of any other according 

t * ... to the opi-* 

increase, was Ibn Musood, who was of opinion thd.t nion of 
it must be raised to thirty-one, when the deceased M«rf, 
has left a widow, a mother, two full-sisters, two half- 
sisters by the mother, and a son who is excluded on 
account of some one of the impediments mentioned 
in the second chapter. His dissent from the rest of 
the learned in the present case arises from the pecu- 


* Sirajiyyah and Shureefeea, Appendix, No. 168. 
+ Ibid, Appendix, No. 169. 
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liaritj of bis opinions on the subject of disqualifica¬ 
tion, which, as , already noticed at the end of that 
chapter, he considers to have the effect of reducing 
the portions of other parties, though the disqualified 
person himself cannot derive any benefit from the 
reduction. Thus in the case above cited,where 
Others would consider the son in the same light as if 
actually dead, and the share of the widow being a 
fotfrth, the extractor would be twelve raised to 
seventeen, he would reduce the share of the widow 
to an eighth, by which means the extractor must 
become twenty-four, and be accordingly raised, to 
thirty-one by the shares of the Other parties*. 


* Sirajiyyah and Shureefeea, Appendix, No, 170 . 










CHAPTER Vn. 


Of the Arrangement of Estates where several 
persons are entitled to participate in the 
same portion. 


When there are several persons entitled to the 
same share, it must be divided among them equally; 
and if all the shares admit of ^!uch division, there is 
no occasion for any farther operation. Thus, when 
the deceased has left two daughters, and both his 
parents, the estate being divisible into six parts, one 
goes to each, parent, and the remaining four are 
divided among the daughters equally, leaving two 
to each*. . 

When there is only one class of sharers, among 
whom their share cannot be divided without a 
fraction, and on a comparison of the parcels com¬ 
posing the share, with the individuals who are entitled 
to it, the numbers are found to be commensurable, 
divide the number of individuals by the common 
measure, and multiply all the shares by, the quo¬ 
tient. Thus, when the deceased is survived by both 
his parents and ten daughters, the share of each pa¬ 
rent is a sixth, and that of the daughters four-sixths 

• Sirajiyjah and Sbureefeea, Appendix, No. 171. 




First 
»principle 
of arrange- 
merit. 


Second 
principle of 
arrange¬ 
ment. 




Third 
principle 
of arrange¬ 
ment. 


between them. On comparing four, the number of 
parcels, with ten, tlie number of persons among 
whom they are to be distributed, it is found that 
they are both measured by the number two ; ten 
is accordingly to be divided by two, and all the 
shares are to be multiplied by the quotient five. 
They' accordingly become five-thirtieths for each 
parentf and two-thirtieths for each daughter, making 
in all thirty parcels exactly*. 

When, as in the last case, there is only one class of 
sharers, among whom the parcels constituting their 
share cannot be divided without a fraction, but the 
parcels and the individuals entitled to them are in¬ 
commensurable, the extractor is lo be at once multi¬ 
plied by the number of individuals!', as in the case 
of a husband, a grand-mother, and three half-sisters 
by tlie mother. The extractor being six, the estate 
is divided into that number of parcels, of which 
three are the husband’s, one the grand-mother’s, and 
the two remaining are to be divided among the 
three sisters ; where it is evident, that they cannot 
obtain their portions w'ithout a fraction, and that 
there is no common measure of the number of par¬ 
cels and the number of individuals among whom 
they are to be divided. The extractor (6) is ac¬ 
cordingly to be multiplied by the number pf indivi¬ 
duals in the class (3), which gives eighteen parcels; 


* Sirajiyyah and Shureefeea, Appendix, No. 172. 
+ Sirajiyyah, Appendix, No. 173. 



that is, nine to the husband (or 3x3), three to the 
grand-mother (or 1 x3), and the remaining six to the . 
sisters ; each of whom is entitled to two parcels*. 

It is obvious that there can be no difference in the procedure 
procedure, if, instead of an original extractor, we whether the 
take a case wfiere the extractor is increased for the bf'ori^nai 
reason and in the manner explained in the last ehap- 
ter. Thus, suppose that the deceased is survived by 
a husband and five full-sisters, the original ex¬ 
tractor, which is six, is here increased to seven, and 
the estate accordingly divided into so many par¬ 
cels, of which three are the husband’s, and four be- 
long to the sisters ; but four parcels cannot be divid¬ 
ed among five persons without a fraction, and as 
there is no common measure of these numbers, the 
increased extractor must be multiplied by the whole 
number of the sisters, by which means it is raised 
to thirty-five, and the parcels increased accordingly; 
when fifteen (or 3x5) will belong to the husband, 
and the remaining twenty (or 4x5) become the 
property of the sisters, the portion of each sister 
being four parcels-{-. 

The cases already considered being limited to one xLeprin- 
class of sharei-s, who cannot receive their portions ringemenV 
without a fraction, the principles are said to lie be- “crip^ns- 
tween the shares and sharers, as they depend upon a 
comparison of the one with the other. But in the 
four cases that follow, there are supposed to be two 


* Shureefeea, Appendixj No. 174. 
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Fourth 
principle of 
arrange- 
luent. 


or more classes of pi^ii^ns who are so situated ; and 
it becomes farther necessary to compare the indivi¬ 
duals in one class wit| those in another ; the prin¬ 
ciples applicable to i^e case are accordingly said to 
be between individMals and individuals. They are 
not intended, l^wtsver, to supersede the necessity of 
considering, in the ilirst place, each class of sharers 
with a reference to tlie number of parcels allotted to 
them. On the cont^ry, it is impli^ that this is 
done, before the caselfare submitted to the operation 
of the second set of principles. Thus, if in the case 
before put of the two parents and ten daughters, we 
substitute for one of the former three grand-mothers, 
w;e shall have two classes amongst whom their por¬ 
tions cannot he distributed without fractions, and the 
case would properly fall under one of the rules fol-^^ 
lowing. But we must nevertheless first reduce the 
number of the daughters and of the parcels consti¬ 
tuting their share, to their lowest terms, and instead 
of the whole of the former number, or ten, only take 
that number divided by the common measure; and 
it is of the quotient or five that we proceed to make 
use in the future operation. Having premised thus 
much, I now proceed to the fourth principle. 

When there are two or more classes of sharers, 
whose portions cannot be distributed to them with¬ 
out a fraction, but the numbers of individuals in the 
classes are all equal, it is evident that the parcels will 
he suflSciently increased, so as to be distributable, 
among all without a fraction, by merely multiplying 
the extractor by the number of persons contained in 





one of the classes. Thus, suppose the deceased , to 
have left three daughters, three grand-mothers, and 
three paternal uncles ; the extractor of the case being 
six, four parcels belong to the daughters, one parcel 
to the grand-mothers, and the remaining one as 
residue to the paternal uncles; but none of the par¬ 
cels can be divided without a fraction between the 
persons entitled to them, though the number' of in¬ 
dividuals in each class is the same. Then multiply 
the extractor (6) by that number (3), and the result 
is eighteen parcels, which are divisible among all the 
parties exactly. Thus, the daughters’ four-sixths, 
become twelve-eighteenths, w hereof each of them ob¬ 
tains four parcels, and the one-sixth of the grand¬ 
mothers and of the paternal uncles, become three- 
eighteenths, or one parcel to each*. 

if, ioistead of three, there were six daughters in the 
last case, we should subject them to the operation of 
the second rule befm-e proceeding to consider them 
with reference to the individuals in the other classes j- ; 
but the result would be exactly the same; for the 
number of daughters and the number of shares divi¬ 
sible amoug them, having the commou measure two, 
we should divide the former by it, and the quotient 
would be equal to the number of individuals in the 
other classes. That the parcels would still be di- 


* Sirajiyyah and Shuireefeea, Appendix, No. 176. 
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visible without a fraction is evident; for twelve- 
eighteenthsj which in the last case were distributed 
among three persons, leaving four parcels to each, 
would in this be allotted to six, each of whom would 
be entitled to two parcels. 

Fifth prin- When there are several classes of sharers, as in the 

ciple of ar** 

rangement. last case, but the numbers of some of them are ali~ 
qnqt parts of others, (as 2 of 4 or 8, and 3 of 9 or 
13,) it vvill be obviously sufficient if we multiply the 
extractor by the largest number ; which is accord¬ 
ingly the principle of the case. Thus, when there are 
four widows, three grand-mothers, and twelve pater¬ 
nal uncles, the extractor of the case being twelve, tlie 
shares are three-twelfths to the first, two-twelfths to 
the second, and the remainder or seven-twelfths to 
the last. And it is clear, that none of the shares can 
be divided among the individuals entitled to them 
without a fraction ; but the numbers of the widows 
and grand-mothers are each an aliquot parrt of the 
number of uncles. Multiply, therefore, the original 
extractor (12) by that number, and the result will 
be,one hundred and forty-four parcels, which are di¬ 
visible exactly among all the parties. The /gths of 
the widows will thus become/^iths, giving nine 
parcels to each; the fjths of the grand-mothers will 
become iV?ths, or eight parcels, to each j. and the re¬ 
maining. I'gths. of the uncles will become iV^ths, or 

\ seven parcels to each^. 


* Sirajijyah and Shureefeea, Appendix, No. 177, 
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When the number of individuals in one of the 
classes which cannot receive its share without a frac¬ 
tion, is found to be commensurable with the number 
of individuals in another class in the same predica¬ 
ment, the rule is, to divide one of the numbers by the 
common measure, and multiply- the whole of the 
other by the quotient ; then if the product is found 
to have a common measure with the number, of 
individuals contained in any other class, repeat the 
same process between the product and such number; 
but if there is no such measure, multiply the whole 
of the product by the number ; and so on through 
all the other classes, until the last; then multiply 
the original extractor of the case (or the increased 
extractor if it be increased) by the result of the 
whole multiplication, and the product will give 
a number of parcels, which it will be found may 
be divided among all the parties without a frac¬ 
tion*. 

Thus, suppose the deceased to have left four 
widows, eighteen daughters, fifteen grand-mothers, 
and six paternal uncles; rather a strong supposition, 
it must be allowed, but it will serve equally well for 
the purpose of illustration. The extractor of the case 
being twenty-four, there are three parcels or one- 
eighth to the widows, sixteen parcels or two-thirds 
to the daughters, four parcels or one-sixth to the 
grand-mothers, and only one parcel as residue for the 
uncles. According to the principle applicable to all 


Sixth prin¬ 
ciple of ar¬ 
rangement* 


Illustra¬ 

tion. 


* Sirajiyyah, Appendixj No. 178. 






'1 ' '' 



cases,'we must first compare the number of indivi¬ 
duals in each class with the number of parcels to be 
divided among them. But op comparing the parcels 
of the w idows (3) with their number (4), we find that 
there is no common measure between them, and there¬ 
fore set downBetween the daughters and 
their shares^ there is tHe^ common measure two, and 
we, therefore divide their , number (18) by two, and 
set down the quotient m^«. In like manner, finding 
no common measure of the grand-mothers and their 
shares, or the paternal undos and their shares, we set 
down the full numbers of the respective classes, 
teen and six. ., 

We have thus the numberfs four, six, nine, and 
fifteen, as the elements of our operation under the 
present rule. But between four^jlnd six we find the 
common measure two ; and therefore, according to the 
rule, divide one of them (6) by measure, and mul¬ 
tiply tlie quotient (3) by tho other (4), which gives 
us the product twelve; between which and nine 
there is the common measitfe three ; we accordingly 
again divide one of these (fjf) by the measure (3), and 
multiply the quotient by t|io other (12), which raises 
the case to thirty-six. l/here is still the common 
measure three between tli^ number and fifteen, and 
repeating the process division and multipli¬ 
cation, we obtain one hundred and eighty, as the 
result of the whole ; and the original extractor 
twenty-four, multiplied by that number, gives four 
thousand three hundred and twen ty as the num¬ 
ber of parcels into which the estate must be divided. 


The common denominator of the fractions which 
represent the shares having be^n multiplied by 
one hundred and eighty, their numerators must be 
i-aised to a corresponding height; and the s^ths 
of the widows will thus become ^^j^ths, or one 
hundred and thirty-five parcels to each ; the yfths 
of the daughters, IHSths, or one hundred and sixty 
parcels to each ; the/^ths of the gmnd-mbthers 
tjVoths, or forty-eight parcels to each; and the sin¬ 
gle twenty-fourth of the uncles will become ^y,°gths, 
or thirty parcels to each*. 

When there are two or more sets of persons Seventh 

. . I j . I principle of 

among whom their shares cannot be divided without arrange- 

. , meat. 

a fraction, and there is no common measure ot the 
number of individuals in one class, and tlie number 
in any other, the case is obviously already in its 
lowest terms, and nothing more can be done than 
to multiply all the numbers into each other, and 
then multiply the original extractor by the result ^ 
of the whole. Thus, suppose there are two widows, iiiustra- 
six grand-mothers, ten daughters, and seven paternal 
uncles. The extractor of the case being twenty- 
four, the share of the widows is three parcels, which 
cannot be divided among two without a fraction ; • 
and as there is nn common measure of three an4 two> 
we must take the whole number of the widows for our 
future operations. The one-sixth of the grand-mo¬ 
thers’, constituting four parcels, is in like manner 
indivisible among six persons without a fraction ; 
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but of four and six there is the common measure 
two, and w e therefore take only half the number of 
the grand-mothers^ or three. The same number also 
measures the daughters’, and the sixteen parcels 
which constitute their two-thirds, and we accordinsr- 

o 

ly take no more than half of the daughters, or five. 

As there is only one parcel left to the uncles, it is ob- 
vious that they cannot be reduced any farther, and IK 
we take their whole number seven. We have thus HHi 
the numbers two, three, five, and seven-to operate 
with under the present rule; and as there is obvi- 
ously no common measure of any of them, we mul- 
tiply the whole together, and the original extractor ; 
by the general result. Thus 2 x3x5v7~210, and 
210x 24=5040; A^hich is the smallest number of par¬ 
cels divisible among all the sharers without a fraction. 

Of these parcels six hundred and thirty (or 3x210) 
belong to the widows, giving three hundred and 
fifteen to each; eight hundred and forty (or 4x210) 
to the grand-mothersj being one hundred and forty 
to each ; three thousand three huiidred and sixty 
(or 16x210) to the daughters, giving three hundred 
and thirty-six to each; fand two hundred and ten to 
the paternal uncles, or thirty to each*. 

* Sirajijyah and , Shureefeea, Appendix, No. 180. 
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CHAPTER VIIl. 


OJ' the Distribution of Assets, 



After the number of parcels into which the estate 
is to be divided has been ascertained, the actual 
distribution of the property can never be a matter 
of much difficulty. When the assets have been 
converted into money, where that can be accomplish¬ 
ed, the rule for determining the portions of the 
respective heirs is to multiply the amount of the 
assets by the number of parcels allotted to each 
heir, and to divide the product by the whole number, 
of parcels into which the estate is divisible*. Thus, 
take the case ofa h usband, a mother and two full-sisters, 
who are to divide an estate between them, the assets 
of which, when reductsd into money, amount to 
twenty-five deenars. The extractor being six, raised 
to eight, the share ofthe husband is three-eighths; that 
of the mother, one-eighth, and the share of each 
sister two-eighths. But three multiplied by twen¬ 
ty-five, and the product, or seventy-five, divided 
by eight, give nine deenars and three-eighths of 


Rules for 
distribution 
among in¬ 
dividuals. 


First rule. 


* Sirajiyyah, Appendix^ No. 181. 
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a deenaf, which are accordingly the share of. the 
husband. In like manner Ix25-r8=3| deenars, which 
, are the share of the mother; and 2x25-r8=6§ dee- 
nars, which are the share of each sister*; the aggre¬ 
gate of all the shares, or 91 + + 6 | -f- 65 , being obvi¬ 

ously twenty-five deenars, the amount of the assets. 

Second When a common measure can be found of the num-. 
her of parcels into which the estate is to be divided^ 
and of the amount of assets, the process may be shor¬ 
tened by dividing each number by the measure, and 
making use of the quotients in the subsequent ppera-. 
tionf . Thus, suppose that the estate in the last case had 
consisted oftwenty .four instead of twenty-five deenars; 
there would then be a common measure of the amount 
of assets, and the number of pa reels ; for twenty-four 
and eight are bot^ divisible exactly by four. Let 
them be divided, and the quotients will be six and 
two. Then 3x6-i-29=deenars, the share of the hus¬ 
band; Ix 6 -r 2=3 deenars, the share of the mother; 
and 2 x 6 -f- 2=6 deenars, the share of each daughter ; 
the aggregate of the shares, or 9+3+6+6, being twen¬ 
ty-four deenars, or the whole amount of the estate. 

Rales for The preceding are the rules for distrihutinsr the 

distribution , . O 

amongcias- assctsamong the individual heirs. The rules appli¬ 
cable to classes of sharers are of the sa me descri pj ion; 
but the extractor of the case is subslituted for the 
number of parcels into which the estate can be divided 
without a fraction. 


* 8hureefeea, Appendix, JJa. 182. 
+ Sirajiyyah; Appendix, No. 183. 




If there be any common measure of the extractor 
and the amount of assets, multiply the number of 
shares allotted to each class, by the quotient of the 
assets divided by the common measure, and divide 
the product by the quotient of the extractor and the 
common measure*. Thus, in the case of a husband, 
four full-sisters, and two half-sisters by the mother, 
the extractor being six, increased to nine, thc«hare 
of the first is three-ninths, of the second four-ninths, 
and of the third two-ninths. And, if we suppose the 
assets of the estate to amount to thirty deenars, we 
shall have the common measure three of the assets 
and the extractor, which, when divided by it, will 
be respectively reduced to ten and three. Then 
3Xl0-r'3=10 deenars, the share of the husband ; 
4xl0*r3=13j deenars, the share of the full sisters ; 
and 2Xl04'3=6| deenars, the share of the half-sisters 
by the mother ; the aggregate, or 10+Ws+6f, being 
thirty deenars-}-. 

When there is no common measure of the extrac¬ 
tor, and the amount of assets, we proceed in the same 
way, only making use of the original numbers in 
multiplying and dividing;}:. Thus, if the estate in 
the last case were thirty-two deenars, there would 
no longer be any common measure of the assets, and 
the extractor nine ^ we should therefore multiply 
the parcels in each share by the whole of the former. 


* Sirajiyyahj Appendix^ No. 184* 
+ Shureefeea, Appendix^ No^ 186. 
;j: Sirajiyyah, Appendix^ No. 184. 




First rule. 


Second 

rule. 




Effect of 
CO ru posi¬ 
tion by an 
lieir. 


and divide the product by the whole of the latter. 
So 3x32-r9=10§ deenars would be the share of the 
husband; 4x3‘2-r9=:l4| deenars would be the share 
of the full-sisters; and 2x32-7-9=7J deenars, the 
share of the half-sisters bv the mother*. 

When one of the heirs compounds with the others, 
for his share of the inheritance, by accepting in¬ 
stead* 'of it a certain sum of money, or some specific 
article, the case is nevertheless to be arranged on 
the same principles as if he were to receive bis share, 
in order that the proper ratio may be preserved be^ 
tween the portions of the remaining heirs, which 
might otherwise be deranged» The remainder of the 
estate, after deducting the amount of the compromise, 
is to be divided among the other heirs in proportion 
to their respective shares. Thus, take the case of a 
husband, a mother, and a paternal uncle, being the 
sole heirs of » deceased person, and suppose that the 
husband relinquishes his share of the esta.te in lieu 
of his wife’s dowerf, which has remained in his hands 
unpaid up. The extractor of the case being six, the 
husband’s share is three parcels, the share of the mo¬ 
ther two, and the one parcel that remains is the pro¬ 
perty of the uncle. But the husband having comr 
promised his share, the remainder of the assets, after 
deducting the unpaid dower, is to be divided into 


Shureefeeaj AppendiXjTVo. 186. 

+ Arabice muhr ; the provision made by a husband on marriage 
for his wife; usually a sum of money^ which if not paid constitutes 
a debt against him. 
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three parcels, whereof the mother receives two, and 
the paternal uncle one*. 

Before quitting the subject of the distribution of 
assets, it may be proper to say a few words on the 
mode of distribution among creditors. 

When the deceased’s pioperty, after payment of 
funeral expenses, is sufficient for the discharge of all 
his debts, there can be no difficulty in the case,.every 
creditor being paid in full. But if there happens* to 
be a deficiency, the claim of each creditor must be 
ratably reduced, and the following rule has been 
adopted for that purpose. Let the claim of each 
creditor stand in the place of the portion of each heir,, 
and the whole amount of the debts in the place of 
the number of parcels into which the estate must be 
divided, so that all the heirs may receive their por¬ 
tions without a fraction; and then proceed to 
multiply and divide as already directed*]". Thus, 
suppose the assets of an estate to amount to nine 
deenars, and that the deceased had two creditors, one 
to whom he was indebted for ten deenars, and the 
other to whom his debt was five deenars. Here the 
amount of the debts is fifteen deenars, between which 
and nine deenars, the amount of the assets, there is 
evidently the common measure three. And, substi¬ 
tuting the debts for the number of parcels in the 
preceding operations, and the creditors for the heirs, 
we have ten multiplied by three, (the quotient of nine 


* Sirajiyyah, Appendix, No. 187. 
f Sirajiyyah and Shureefeea, Appendix, No. 188. 
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and three,) and divided by five, (the quotient of fif¬ 
teen and three,) for the portion of Uie first creditor, 
. which is thus six deenars, and 5x3_^5=3 deenars, 
for the portion of the second*. 

When the But if, instead of nine deenars, we suppose the 

debts and , , , , 

Msets are estate to amount to thirteen deenars, alter the pay- 
surable« ment of funeral and other necessary charges, there 
is no .longer a common measure of the debts and 
assets, and we are reduced to the necessity of ope¬ 
rating with the whole numbers. The share of the 
first creditor will be accordingly 13XlO-rl5=8f 
deenars, and of the second 13X5“^‘15=4 j deenarsf. 


* Shureefeea, Appendix, No. 189. 
f Ibid, Appendix, No. 190. 
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CHAPTER IX. 


Of the Return. 



' .■ V- 


•■.•,;:wfc % ijs'Mfi hau 
.i. 




We have seen that when there is a surplus alter Disposal 

surplus 

the shares have heeii satisned, it passes to a class of on failure 
persons who are called residuaries. If the term is to ries. 
be understood as comprehending every male who can 
establish a connection with the deceased through an 
unbroken line of males, there seems to be no assign¬ 
able limit to the persons who may be included under 
it. It must however occasionally happen that the 
residuary is so remote from the deceased as to be un¬ 
able to prove his relationship to him, or even in some 
instances to be unconscious of it himself. And it may 
be asked, how is the surplus to be disposed of in such 
an event when there is no person who claims it. Ac¬ 
cording to both Malik and Shafei, it escheats to the 
Beit-ool-mal^ ; hat Aboo Huneefa was of opinion, 
in conformity with the general sentiments of the 
companions of the prophet, that it ought to revert to Reverts 
the sharers*. It may still, however, be inquired, l?s‘acSrdI 
whether the surplus shall be immediately distributed Huneefa^”* 
among them, with such portion of the inheritance as 


* Sirajiyyah, Appendix, No. 191 . 
+ See ttnfe, page 19 . 
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Evidence 
in cases of 
ihheri- 
tance. 


they are entitled to in their own right, or be reserved 
for some time, to abide the possibility of a residuary 
subsequently appearing and establishing his claim 
to it. A few words therefore may not be improper 
in this place, as to the amount of evidence which may 
be required from the claimants of the inheritance, both 
with respect to their own right, and the absence of 
other, heirs. 

' It is not considered enough, that the witnesses for 
the claimants should state generally that they are 
heirs; but their relation to the deceased, as father, 
son, or brother, must also be distinctly explained*. 
It is further required, that the witnesses should 
declare their ignorance of the existence of any other 
heir. And where they have omitted to make such 
declaration, it is the duty of the j udge to postpone his 
decision for a reasonable time, to allow of the appear- 
ance of other heirs. But after the expiration of that 
time, he is then to order a partition of the property 
among the present claimantsf. . Nor is he entitled, 
according to Aboo Huneefa^ to require security from 
them to refund, in case of the appearance of another 
heir. I’his appears to have been the practice of some 
judges in his time, but the precaution is condemned 
by him as oppressive. Both his disciples, however, 
considered, that security ought to be taken in such 


* Futawa Sirajiyyah, Appendix, No. 192. Futawa Razee 
■ Khan, as cited in the Futawa Alumgeeree, Appendix, No. 193. 

+ Futawa Sirajiyyah, Appendix, No, 194, Zukheera, as cited 
in the Futawa Alumgeeree, Appendix, No. 195., 



cases; but it is only where the witnesses have been 
allowed to retire without declaring their ignorance 
of the existence of any other heir than the claimants, 
that there is any difference of opinion between the 
master and his disciples’* **. Where the claimant' be¬ 
longs to the class of persons who may be wholly 
excluded by the existence of other heirs, as a grand¬ 
father, brother, or paternal uncle, the property, is 
not to be surrendered to him, if the witnesses have 
omitted to disclaim any knowledge of the existence 
of other heirs. Should the claimant be a husband or 
wife, the greatest portion to which he or she can pos¬ 
sibly be entitled, that is a moiety for the former, and 
a fourth for the latter, is to be surrendered in such 
circumstances, according to Moohummud; but the 
least, that is a fourth for the former and an eighth for 
the latter, in the opinion of Aboo Yoosuf Having 
premised these few general observations, we now' 
proceed to trace the destination of the surplus, and 
the manner of distributing it, in the absence of resi- 
duaries, which form the doctrine of what is tech¬ 
nically called the Return. 

“ The return,” says the author of the Sirajiyyali, 
^ is the converse of the increase; and it takes place 
in what remains above the shares of those entitled 
to them when there is no legal claimant of it; this 
surplus is returned to the sharers, according to their 


* Hidaja, Appendix, No. 196. The translation of this passage 
by Mr. Hamilton (vol. ii. p. 651) is very incorrect. 

+ Futawa Sirajiyyah, Appendix, No. 197. 
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Fourfold' 
division of 
cases. 


First case. 
Kale. 


The re¬ 
turn is the 
converse of 
the in¬ 
crease. 


rights, except the husband and wife*.” The ex-‘ 
clusionof the husband and wife has given rise to a 
four-fold division of the cases in which the " return 
takes place-j*. Thus, there may be only one class, or 
there may be two or three classes, of persons who’ 
are entitled to participate in it; and in each of these 
cases there may, or may not be, a person who has no 
right to participate, in other words a husband or 
wife. 

In the first case, where there is only one class of 
sharers, and neither husband nor wife, the rule is to 
divide the property into as many parcels as there are 
individuals in the class, and to give a parcel to each. 
As when the deceased has left two daughters^ or two 
sisters, or two grand-mothers, the estate is to be 
divided into two parcels, and one given to each, on 
account of the equality of their rights in the share 
and in the return 

The reader has been already made acquaiirted with 
the simple and ingenious expedlentof the Moohunimu- 
dan lawyers for reducing the shares'ratably when the 
estate is insufficient to meet the claims of every per¬ 
son entitled to participate in it. It consists, as has 
been explained, in raising the extractor ofthe case, or, 
in other words, the commondenominator of the fraci 
lions in which the shares are expressed, while their 
numerators remain unchanged. The return being 


♦ Appendix, No. 191. 

+ Sirajiyjah, Appendix, No. 198. 

% Sirajiyyah and Shureefeea,'Appendix, No. 198. 
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the converse of the increase, the operation- is to be 
reversed bj reducing the extractor of tlie case, or the 
common denominator of the shares, while the nume¬ 
rators are left unaltered. And in both cases, the new 
extractor, whether increased or reduced, is the aggre¬ 
gate of all the shares. Thus, where the deceased has 
left a husband and two full-sisters, the extractor of 
the case being six, is raised to seven, the sum. of the 
three shares of the former, and four of the latter, 
which become three and four-sevenths respectively. 

And in the case of a mother and daughter being the 
sole heirs, the extractor, which is also six, is reduced 
to five, the aggregate of the one-sixth of the former, 
and four-sixths of the latter, vvhich become in like 
manner one fifth and four-fifths respectively. 

II. When there are two or three classes of sharers. Second 

case. 

and neither husband nar wife, arrange the case ac- Rule, 
cording to the number of shares; that is, divide the 
estate into as many parcels as may correspond with 
the number of shares to which the parties are enti¬ 
tled*. Thus, where”^the sole heirs of the deceased are 
a grand-mother and a half-sister by the mother, 
whose shares are each a sixth, divide the estate into 
two parcels, the aggregate of their, shares, and give 
one parcel to eachf. In like manner, when the heirs 
are two half-brothers or sisters by the mother, and 
a mother, the shares being two-sixths and one-sixth, 
the estate is to be divided into three parcels, whereof 


* Sirajiyyah, Appendix, !No. 199. 
+ Shpreefeea, Appendix, No. 200. 
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one belongs to the mother, and two to the half- 
brothers or sisters*. So, where the deceased has 
left a daughter and a son's daughter, or a daughter 
and mothter, the division is into four parcels, whereof 
three belong to the daughter, and one to the son's 
daughter or to the mother^. And in the case of a 
daughter, son's daughter, and a mother, whose 
shares are respectively three-sixths, one-sixth, and 
one-sixth, the estate is to be divided into fiveparcels, 
whereof three are the property of the first, and 
one of each of the others^. 

III. When there is a husband or wife, and only one 
class of persons entitled to participate in the return, 
the estate is in the first place to be divided into the 
smallest number of parcels, which will admit of the 
extraction of the share of the person who is not en¬ 
titled to participate, and the share of such person to 
be deducted. If the remainder be divisible among 
the sharers without a fraction, no further operation 
is necessary. Thus, if the deceased has left a hus¬ 
band and three daughters, the share of the former 
being a fourth, the smallest number of parcels into 
which the estate must be divided for its extraction, 
is four; and when the husband has taken his fourth, 
the remaining three-fourths are divisible among the 
daughters without a fraction^. But suppose, that 
instead of three daughters, there are six; here the 

_ JL. -- - —.. .. ~ 

^ Stiureefeea) Appendix^ No. 201. 

+ Ibid, Appendix, No. 202. 

J Ibid, Appendix, No. 203. 

§ Sirajiyyoh and. Shureefeea, Appendix, No. 204. 
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remaining parcels cannot be divided among them 
without a fraction. .The parcels, and the number 
of individuals entitled to them are, however, com¬ 


mensurable by three; and we, therefore, according to 
the rule which has been so often explained, divide the 
number of the individuals by the common measure, 
and multiply the extractor by the quotient. Thus, six 
divided by three gives two, which being mul¬ 
tiplied by four, the product is eight parcels, and 
d^ucting two for the husband, there remain six 
for the daughters, or one to each*. If there is 
no common measure of the remaining parcels, 
and of the number of individuals who are to 
receive them, we must multiply the extractor by 
the whole number. Thus, if we substitute five 
daughters for six, in the last case, the three parcels 



which remain after the fourth of the husband has 
been deducted, cannot be divided among them with¬ 
out a fraction, and there is obviously no common 
measure of three and five. We accordingly multiply 
the extractor four by five, and the product or twenty 
is the number of parcels into which the estate is to be 
divided; one fourth or five parcels being the portion 
of the husband, and the remaining fifteen being that 
of the daughters, or three parcels to eachf. 

IV. When there is a husband or wife, and two or 
three classes of persons who are entitled to the re- 



Fourth 
case. 


* Sirajiyyah and Shureefeeaj Appendix^ No. 205. 
+ Ibid^ Appendix, No. 206. 
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turn, the share of the person whp has no right to 
participate in it is first to be extracted, as in the 
last case. And if the remaining parcels quadrate 
with th^-,number of sharers, there is no necessity for* 
any further process than to distribute them among 
them. It is to be observed, however, that this can occur 
only in one case, that is, when the share of the person 
who is not entitled to participate in the return is a 
fourth, and there are three-fourths to be divided 
among the sharers. As where the deceased has left 
a widow, a grand-mother, and two half-sisters by the 
mother*. The share of a widow being a fourth in 
such circumstances, four is the smallest number of 
parcels into which the estate can be divided so as to 
admit of its being extracted; and the share of the 
grand-mother being a sixth, while that of the two 
sisters is exactly double, or one-third, the three re¬ 
maining parcels are obviously divisible among them 
without a fractionf. 

If the parcels which remain after deducting the 
share of the person who is not entitled to participate 
in the return, do not quadrate with the siiares of the 
persons who are entitled to participate, multiply the 
extractor of the case by the aggregate of these shares, 
and the product will be a number of parcels out of 
which it will be found that all the shares may be ex¬ 
tracted without a fraction'fbus, where the sole 


* Sirajiyyah, Appendix, No. 207. 
+ Shureefeea, Appendix, No. 208. 
J Sirajiyyah, Appendix, No. 209. 



heirs of the deceased are a wife, two daughters, and 
a grand-mother, the share of the first insuch circum>' 
stances being an eighth, the least number of^arcels' 
into which the estate must be divided is eight, and 
after setting apart one for the widow, seven remain 
for the daughters and grand-mother. The share of 
the daughters being two-thirdsj and that of the grand¬ 
mother a sixth, the aggregate of the shares when re¬ 
duced to fractions of the same denomination is five, 
and as seven parcels cannot be distributed among 
five sharers without a fraction, multiply the extract¬ 
or eight by five, and the product forty is the num¬ 
ber of parcels into which the estate must be divided. 
Of these one-eighth or five parcels belong to the widowj 
and of the remaining thirty-five, four-fifths or twenty 
eight parcels are the property of the daughters, and 
one-fifth or seven parcels that of the grand-mother. 

If instead of one wife and one grand-mother, as in 
the preceding illustration, we suppose that there are 
several of each, and also enlarge the number of daugh¬ 
ters, the process will be the same so far as relates to 
the doctrine of the return, but the case must be fur¬ 
ther subjected to the operation of some of the rules 
mentioned in chapter seventh. Thus, if the deceased 
had left four widows, nine daughters, and six grand¬ 
mothers,the shaves would be the same as in the.last case, 
though divisible among a greater number of indivi¬ 
duals. The portion of the widow being five-fortieths, 
that of the daughters twenty-eight, and the portion 
of the grand-mothers seven, we first, according to the 
second rule, consider if there be any common measure 
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of the classes, and the individuals composing them. 
But there is no common measure of five and four, nor 
of twentj-eight and nine, nor of seven and six, and 
we are obliged to operate with the whole numbers. 
We next compare the individuals in the different 
classes with each other, and find the common mea¬ 
sure two of the number of widows and the number of 
grand-mothers. Dividing six by two, and multiply¬ 
ing the quotient by four, according to the first rule, 
we have the product twelve, which we proceed under 
the same rule to compare with the number of daugh¬ 
ters, and find that the numbers are both measured by 
three. By dividing and multiplying as before, we 
obtain the product thirty-six, which (following the 
same rule and) multiplying by forty, the extractor 
of the case, the result is fourteen hundred and forty 
parcels, into which the estate must be divided be¬ 
fore the portions of the respective individuals can be 
extracted without a fraclion. > Having multiplied 
the denominators of the fractions w hich represent the 
shares by tiurty-six, we must of course increase the 
numerators in the same raiio, and have thus 5x36— 
180 parcels for the portion of the widow's, or 45 to 
each; 28x36-=:1008 parcels for the daughters, or 
112 to each; and 7 X36=252 parcels, for the portion 
of the grand-mothers, or 42 to each*i 


* Sirajjyyah and Shureefeea, Appendix, No, ^10. 



CHAPTER X 





Ojf vested Inheritances. 


v;y., 
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tances by the death of the parties entitled to them, the number 

before the estate has been actually divided, thenum- when some 

. Ill the heirs 

ber of parcels must be enlarged so as to include the die before 
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representatives of the deceased heir.' The procedure of the es- 

R tate has 

will be exactly the same as that which has been eiL- taken 
plained in the seventh chapter, if we substitute for *’*“'*’ 
the original shaves in that chapter the arrahgement df 
the estate of the first deceased, that is, the number of 
parcels into i^hich it must be divided, so as t6 give 
the individuals of each class their portions without a 
fraction, and substitute for this arrangement the 
arrangement of the estate of the deceased heir, that 
is, the number of parcels into which it miist be 
divided, so as to give liis representatives their por¬ 
tions without a fraction. 

Thus, take the case of a woman who has died, leav- iiiustra- 
ing a husband, a daughter, and a mother. And sup- 
pose, that all the heirs also die before the ibheritance 
has been divided; the husband first, leaving a 
widow and both parents ; then the daughter, leavibg 
two sons, a daughter, arid a grand-mother, who, it 
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Continued. 


to be observed, is the mother of the deceased ; and 
last, the nnother, leaving a husband and two brothers. 
Here we must first ascertain the portions of the ori¬ 
ginal heirs, and as they present the concurrence of a 
fourth, a half, and a sixth, we must divide the estate 
into twelve parcels, whereof three are the husband’s, 
six the daughter’s, and two the mother’s, leaving one 
to lh§;. residuary. But there happens to be no resi¬ 
duary, and the surplus reverting to the daughter and 
mother, the case must be arranged on the principles 
of the return. After the share of the husband has 
been extracted, there remain three-fourths, which 
cannot be divided among the four shares of th6 
daughter and mother; that is, the three-sixths of the 
former and the one-sixth of the latter, without a frac¬ 
tion ; and the extractor of the husband’s share is 
accordingly to be multiplied by the aggregate of the 
shares of the daughter and mother. The number of 
parcels into which the original inheritance must be 
divided is thus raised to sixteen, whereof four are 
the husband’s, nine the daughter’s, and three belong 
to the mother. 

Having arranged the original inheritance, we pro¬ 
ceed in the same way to arrange each of the secon¬ 
dary inheritances, and if we find that the number of 
parcels which fall to the share of the original heir 
can be divided among his representatives without a 
fraction, there is no occasion for any farther proce¬ 
dure. Thus, the representatives of the husband 
being his widow and both parents, the share of the 
first is afourth, and the remaining three-fourths are to 
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be distributed to the others in the proportion of two 
parts to the father and one to the mother. The four 
parcels reserved for the husband in the primary in¬ 
heritance are therefore obviously divisible among 
his representatives without a fraction, his father’s 
portion being accordingly two-sixteenths of the 
whole, his mother’s one-sixteenth, and his widow’s 
the same*. 

But if the portion of the original heir cannot be 
divided among his representatives without a fraction, 
we first consider whether there be any common 
measure of the number of parcels which fall to the 
original heir, and of the number into which his own 
inheritance must be divided; and if there be such 
common measure, we divide the latter number by it, 
and multiply the quotient by the whole number of 
parcels into which the first inheritance was divided-|-. 
Thus, in the case of the daughter who lias died, leav¬ 
ing two sons, a daughter, and a grand-mother, the 
secondary inheritance being divisible into six parts, 
that is, two for each son, one for the daughter, and 
one for the mother, there is the common measure 
three of that number, and of the nine parcels to 
which the original heir was entitled in the primary 
inheritance. We accordingly divide six by three, and 
multiply the quotient by sixteen, which gives the 
product thirty-two, as the number of parcels to 


* Sirajiyyab and Shureefeea, Appendix, No. 211. 
+ Sirajiyyah, Appendix, No. 212. 
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which the original estate must be raised, so as to in¬ 
clude the shares of the representatives of the daugh¬ 
ters. Raising all the shares in proportion, the re¬ 
presentatives of the husband shall receive /gdtlis 
among them, or /^dths to his father, and /jdths to 
each of his mother and widow ; while the nine-six- 
teenths of the daughter will become Ifdths, whereof 
three parcels shall belong to her mother, and the 
remaining fifteen be divided among her children in 
the usual ratio of two portions to the males and one 
portion to the females, thus making the shareofeach 
son Adths, and that of the daughter /jdths*. 

If there be no common measure of the number of 
parcels which fall to the original heir, and of the 
number into which his own inheritance is divided, we 
multiply the whole of the latter into the full amount 
of parcels into which the first inheritance is divisible-}^. 
Thus, in the case of the mother who has died leaving 
a husband and two brothers, the first inheritance 
having been already raised to thirty-two parcels, her 
three-sixteenths become /jdths, to which the three 
that she became entitled to as grand-mother to the 
daughter must be added, thus making in all s'gdtha 
as the portion to be divided among her representa¬ 
tives. Her own succession is divisible into four 
parts, and there is obviously no common measure of 
nine and four; thirty-two is accordingly to be mul¬ 
tiplied by four, and the product, or one hundred and 

* Shureefeea, Appendix^ No. 213. 

+ Sirajiyyah^ Appendix^ No. 214. 



125 


twenty-eight, is the number of parcels into which 
the original inheritance must be divided, so as to 
give the representatives of the mother their shares 
without a fraction. Again, raising the shares of all 
the other parties in proportion, the representatives 
of the first deceased will receive /jVths among them, 
or sixteen parcels to his father, and eight to each of his 
mother and widow ; the representatives of the second 
deceased will receive iViths among them, or twenty- 
four parcels to each son, twelve to the daughter, and 
the same to the mother; while the ^^dths of the grand¬ 
mother w ill become iViths, whereof eighteen parcels 
shall belong to her husband, and the remaining par¬ 
cels jshall be divided equally among her brethren, 
thus, giving nine to each. The sum of 32,73, and 36 
is 140; but from that number twelve is to be deducted, 
being the share of the grand-mother as mother to the 
daughter, which is included both in seventy-two and 
thirty-six; and the remainder will be one hundred and 
twenty-eight, being the whole number of parcels 
into which the inheritance is divisible*. 

' ■ -. . ■ ■ ■ - ■ , . 


♦ Sbureefeea, Appendix, No. 215. 




CHAPTER XI. 


Of Distant Kindred, 


The distant kindred are defined to be “ all rela- DefinitioiW 
tives who are neither sharers nor residuaries,” and^ 
on failure of these classes, they are entitled to the 
inheritance, according to the report of ihost of the 
prophet’s companions. Zeid the son of Thabit, how¬ 
ever, was of opinion that the property ought rather to 
be given to the Beit-ool~Mal; in which respect he has 
been followed by Malik and Sha/ei. But Abod 
Huneefa ‘ and his followers have adopted the more 
general opinion*; for which there is the further 
sanction of a text of the Kooran, though it does not 
occur in the chapter on inheritance. 

Of the distant kindred there are four classes. The 

I 1 I 1 •! 1 i* 1 esofdistant 

first class comprehends the children of daughters, and kiadred. 
of son’s daughters, how low soever, and whether 
male or female. The second are the excluded or 
false grand-fathers, how high soever, as the maternal 


* Sirajbyah, Appendix, No. 216. 
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grand-fat)ier and his father, and the excluded or false 
grand-mothers, how high soever, as the mother of the 
maternal grand-father, and the mother of the mater¬ 
nal grand-father’s mother. The third class are the 
children of sisters, whether male or female, and 
the daughters of brothers, how low soever, and whe¬ 
ther the sister or brother from whom they are de¬ 
scended was connected with the deceased throus:h 
both parents, or only through one; also the sons of 
half-brothers by the mother, how low soever*. And 
the fourth class are the paternal auntsof the deceased, 
that is, the sisters of his father, whether of the whole 
or half-blood; his paternal uncles by the mother, 
that is, the half-brothers of his father by the same 
mother ; his maternal uncles, and aunts of whatever 
description ; ahd the children of all these persons, how 
low soever, and of whichever sex-f. 


wmsio? There are contrary reports of Aboo Huneefa*s 
opinion respecting the order in which the several 
classes of the distant kindred ard to be calfed to the 



♦ Sirajiyyah afld Shureefeea, Appendix, No. 21?^. 


+ Ibid, Appendix, No. 218. The author of the Sirajiyyah eon- 
eludes his general Bummary of the classes by observing,« that all 
“ who are related to the deceased through them are among the 
“ distant kindred.” But the summary is still imperfect, as the 
commentator remarks; not extending to many persons who are also 
included among them. The reader will find hereafter that tbe- 
distant kindred are in fact as unlimited as I have endeavoured to 
shew the reaiduarles to be. 
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iiuccession. But the more generally received, and 
that according to wliich cases are decided, is that 
they are called in the order in which they are above 
enumerated*. The rules for the preference of indivi¬ 
duals are nearly the same for all the classes, and occupy 
a larger space in the Shureefeea than they appear to me 
to deserve; considering how rarely it can happen that 
a person should die without leaving either a sharer or 
some known residuary to inherit his property, in which 
case .only there is room for the succession of the dis¬ 
tant kindred. All that I propose in this place is a full 
exposition of the rules, as they are applicable to the 
first class, to wliich 1 shall refer the other classes as 
far as possible, noticing however at some length 
#^here there is any difference in their mode of appli¬ 
cation. 


§ First class of distant kindred. 


Of the first class of the distant kindred the nearer First rule, 
to the deceased are preferred to the more remote. 

Thus, the daughter of a daughter will take the whole 
inheritance, though alone, before daughters of a son’s 
daughter!. When the claimants are equal in degree, second 
that is, both the same number of steps from the de- 
ceased, the child of an heir is preferred to the child of 
a distant kinsman or kinswoman ; as the daughter of 


y 


* Sirajiyyah, Appendix, No. 219. 
+ Ibid, Appendix, No. 220, 
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a son^s daughter to the son of a daughter’s daughter*. 
If the claimants are not only equidistant from the 
deceased, but also on an equal footing as to descent, 
all or none of them being the offspring of heirs, 
respect is to be had to their sex, according to Aboo 
o?'o^1n^or the property to be divided among them 

mZ^^yoo- proportion of two jiarts to a male and one to 

MoZhum- * whether they claim from ancestors of the 

same or different sexes. Moohummud assents to this 
doctrine, when the ancestors are of the same sex, but 
otherwise he refers to their sex as the criterion for 
determining the rights of their descendants, giving to 
the branches the inheiitance of the rootsf. Thus, 
when the deceased has left the son of a daughter, and 
the daughter of a daughter as his sole heirs, his pr% 
perty is to be divided into three parts, according to 
Aboo Yoosyfy by reason of the sex of the claimants, 
two-thirds being the portion of the son, and one-third 
that of the daughter; while it is to be distri¬ 
buted in the same way according to Moohummudy 
the persons through whom their right is derived, 
being of the same sex. But if we carry the heirs in 
the last case a step farther down, and suppose that 
the deceased has left the daughter of a daughter’s son 
and the son of a daughter’s daughter, the opinions 


„ * Sirajiyjah, Appendix, No^ 221 . B 7 the child of an heir is here 
meant the child of a sharer, as the author of the Shureefeea observes 
in a subsequent part of his work. 

+ Sirajijyah^ Appendix^ No. 222 ^ 
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will no longer coincide} for while Yoosuf, look¬ 
ing only to the sex of the claimants, would still dis¬ 
tribute the property in the same way, Moohummud^ 
having respect to the sex of the ancestors in the 
second generation, where they first differ, would 
divide the property into three portions at that stage, 
by which means two parts would descend in the 
next generation to the daughter as the repi^esenta- 
tive of her father, and one part to the son as the re¬ 
presentative of his mother*. The opinion of Moo- 
hummud, which has certainly the appearance of being 
more complex than that of Aboo Yoosuf, was at first 
entertained by the latter doctor himself, though he 
subsequently saw reason to depart from it, and it is 
gonformable to the more general report of Aboar 
Huneefa^s judgment. For which reason, and be¬ 
cause it is also considered to be more agreeable to 
the general principle of his doctrine respecting the 
succession of the distant kindred, it has been adopted 
by his followers as the rule of decision-j*. It seems 
also to be fairly deducible from an admitted decision 
of the companions of the prophet in the ease of a 
paternal and a maternal aunt, two-thirds having 
been awarded to the former and one-third to the 
latter; which Moohummud very justly observes can¬ 
not be reconciled with Aboo Yoosuf *s principle of 
looking only to the sex of the claimants; for accord- 


* Sirajiyyah and Shureefeea, Appendix, No. 223. 
+ Shureefeea, Appendix, No. 224. 
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Further 
illustration 
of his opi¬ 
nion. 


ing to that the property ought to have been distri¬ 
buted in moieties*. 

In the case already put, the branches were equal 
in number to the roots, and there was a difference of 
sex among the latter only at one stage. To illus¬ 
trate the doctrine of Moohummud more fully, we 
must vary the case, and let us first suppose that the 
deceased has left distant kindred at a low stage of 
descent, and that the sex of the persons through 
whom they are connected with him is different at 
several of the intermediate stages. In this case, 
Moohummud’s rule is to divide the property at the 
stage where the difference of sex first appears, on the 
principle of two parts to the males and one part to 
the females. He then separates all the males anjJ 
females at that stage into two classes ; and collecting 
the portions of all the males into bnefuhd, he divides 
it among their descendants ait the next stage, 
where a difference of sex appears', on the same prin¬ 
ciple of giving two parts to the males and one part 
to the females. The portions of the females are 
divided in the same way among their descendants; 
and the process continued with both classes, until he 
arrives at the actual claimants, who receive the por¬ 
tions of their immediate predecessors-j'. Thus, to 
take a case in the Shureefeea, let us suppose, how¬ 
ever extravagant the supposition, that the deceased 
has, left twelve descendants in the sixth stage of 


^ Shureefeea, Appendix, No. 225, 
+ Sirajiyyab, Appendix, No. 226. 






133 




desceilt, of differeni sexes themselves, and also con¬ 
nected with him through persons of diflTerent sexes, 
according to the following scheme: 

, Deceased, . . 
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Herethere are twelve claimants, of whom three are 
males and nine females, all being in the same degree, 
and none of them the child of an heir. According 
to Ahm Yoosuft as each son is equivalent to two 
daughters, the estate is to be divided into fifteen par¬ 
cels, whereof the sons shall have two each, leaving 
nine, or one each, to tl^e daughters. But according 
to Moohummud, the division is into sixty parcels, as 
we shall see on arranging the scheme upon his prin¬ 
ciples. Thus, there, being three sons and nine 
daughters in the first stage, the property must be 
there separated into fifteen parcels, or six to the sons 
and nine to the daughters. Then following the por¬ 
tions of the sons, we find that there is no difference of 
sex among their descendants in the second stage, but 
that in the third, a son occurs with two daughters. 
The six parts of the sons are therefore here to be 
divided, the son taking half or three parts, which are 
transmitted to his descendant in the lowest line as 
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his representative, ai^ the two daa^htevs the re¬ 
maining three parts. These three pai^undergo a 
fresh division at the next stage where a di^rence of 
sex appears, two parts being the property of 1^e son, 
and transmissible to his daughter, and the reinaMng 
third being the right of the daughter, and 
missible to her descendant in the same way. Tlm^ 
the shares of the first three claimants, commencing at 
the left hand, are three and two-fifteenths, and one 
fifteenth, of the whole property. The portions of 
the nine daughters in the first stage being also col¬ 
lected into one fund, pass through the second gene¬ 
ration, which is entirely composed of females, without 
undergoing any alteration ; but in the third, we find 
three sons and six daughters j and the nine parts are 
to be distributed af^ong twelve persons, each son 
being equal to two^jjaughters. This cannot be done 
without enlarging fllie number of parcels into which 
the whole inheritai^ce is to be divided; and, as we 
have the common pleasure three of fifteen and twelve, 
we divide the latter by it, according to the rule so 
often explained, ^nd multiply the quotient four 
into fifteen, which raises the number of parcels to 
sixty, and the nipe-fifteenths of the daughter’s be¬ 
come according^ thirty-six sixtieths. Of these the 
three males in tpe third generation take half or 
eighteen, whiclji are again to be divided into two 
equal parts at *He next stage, by reason of the occur¬ 
rence of a son viitli two daughters: the moiety or nine 
parts of tlie ipn passing to his representative in the 
lowest line; and the nine parts reserved for the two 


daughters passing without farther alteration through 
the fifth stage, and being divisible at the next or 
lowest, by reason of the occurrence of a son and 
daughter, the former taking six parts and tlie latter 
three. The shares of the six fenoiales in the third gene¬ 
ration being the same as those of the. three males, or 
eighteen parcels, are divided into two lots at the 
fourth stage, twelve parcels being appropriated to the 
three sons, and six to the daughters. The twelve 
parcels undergo a fresh division in the fifth stage, by 
reason of the occurrence of a son with two daughters ; 
the former taking the half or six, which pass to his 
representative in the last line ; and the latter the 
remaining six, which are subject to a still farther divi¬ 
sion by reason of the occurrence of a male and female 
in the lowest stage, the male receiving four parcelsand 
the female two. The six parcels of the three last fe¬ 
males in the fourth line are in like manner divided into 
two parts at the fifth stage; the son taking three par¬ 
cels, which descend to his daughter ; and the remain¬ 
ing three being divisible in the last stage between a 
son and a daughter, the former takes two parcels and 
the latter one parcel. Reducing the portions of the 
three first claimants to the left of the scheme from 
fifteenths to sixtieths, and raising the numerators of 
their shares proportionably, the shares of all the claim¬ 
ants will be as follows-taking them in the order in 
which they stand, viz. 12, 8, 4, 9, 3^, 6,2, 6, 4, 3, 2, 1; 
which are accordingly their portions upon the prin¬ 
ciples of Moohummud*. 

* Shureefeea, Appendix, No. 227. 
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In all the cases put hitherto, the branches were 
equal in number to the roots, each ancestor having 
only one descendant among the claimants, and in 
each of the intermediate lines. Let us now suppose, 
that some of the roots have several branches, and we 
shall find, that in these circumstances the doctrine of 
Moohummud is subject to some modification. Thus, 
suppose that there are five claimants, descended in 
the fourth degree from three ancestors, as in the fok 
lowing scheme: 




daughter 

son 

daughter 
dr. dr. 


Deceased, 

daughter 

daughter 

son 

daughter 


daughter 
daughter 
daughter 
son son 


According to Aboo Ydosuf the property ought to 
be divided into seven parcels, agreeably to the num¬ 
ber of branches or claimants, the two sons being 
equivalent to four daughters ; each daughter would 
accordingly reserve one share, and each son two 
shares. Moohummud also would divide the property 
into seven parcels ; but oh different principles, and 
he Would distribute them differently ; his rule in 
such circumstances being to consider the sex in the 
roots, but the number of parcels in the branches. 
Thus; the difference of sex first appears in the second 
sta^e, where there is a son with two daughters. The 
portion of the son being equal to that of both 
daughters, the estate ought to be divided into four 
parts, whereof two would go to the son, and one to 
each of the daughters. But the son has two branches 
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that is two daiightei’s amoQg the claimants, apd the 
sex being taken from the root, and only the numbey 
;from the branches, the single son beconjes equivalent 
to two, and hisshai^s are accordingly raised to four. 
Of the second daughter there is only one branch ; 
but of the third there are two branches, namely, two 
sons in the line of the claimants; and the sex being 
considered in the root at the first stage tvhere tlie dif¬ 
ference appears, and the number in the branches, the 
single daughter in the second stage is equivalent to 
two daughters, and her share accordingly doubled. 
The estate is thus divided at the second stage into 
two lots ; one containing four parcels for the son, and 
the other three parcels for the daughters. The por¬ 
tion of the son passes without division, till it reaches 
his two gmnd-daughters, who are each entitled to two 
jjiirts; while the three parts of the daughters undergo 
a new division in the third stage, where there is a son 
and daughter ; but the daughter having two branches, 
her share is doubled, becoming the same as the son’s: 
so that, one-seventh and a half of a seventh compose 
the share of each, and pass to their respective repie- 
sentatives. The daughter being represented by two 
sons, her portion must be farther divided into two 
parts, and it will be found, that -thcr whole estate 
must be arranged into twenty-eight parcels, in order 
that the claimants may receive their shares without a 
fraction*- The portions of all, taking them in the 
order in which they stand, and beginning from the 

^ Sirajiyyah and Shureefcea^ Appendix^ No* 228<, 





138 



left, will accordingly be as follows, viz. 8, 8, 6, 3, 3, 
which added together are twenty-eight parcels. 

Claimants u ujav happen that some of the distant kindred of 

denvmg ^ 

toftSSl descended from the deceased 

through both parents. Thus, suppose a person to 
have left a great grand-son and two great grand¬ 
daughters, who are neither sharers nor residuaries,, 
and the lastof whom are related to him by both sides, 
as in this scheme*; viz. 


Deceased. 


daughter 
son-— 


daughter 

-daughter 


daughter 

daughter 

son 


2 daughters 


According to Aboo Yoosufy the properly is in this 
case to be divided into three equal parts; for the 
females being doubly related are considered equiva¬ 
lent to two on either side, and the property of the 
deceased is in the same situation as if he had left 
four great grand-daughters and one great grand-son, 
two-thirds of the estate passing to the former and 
one-third to the latterf. Moohummud, on the other 
hand, would divide the property into twenty-eight 
parcels, giving twenty-two to the daughters, and only 
six to the son. This is easily explained upon his 
principle of considering the sex in the roots, but the 
number of parcels in the branches. The difference 
of sex appearing first in the second stage, where there 


♦ Sirajiyyah, Appendix; No. 229. 

+ Sirajiyyah and Shureefeea, Appendix, Nn. 230. 




is a son with two daughters, and one of the daughters 
and the son having each two branches, they are to 
be considered in the same light as if they were two 
sons and two daughters ; but the share of one son is 
equivalent to that of two daughters, and there is also 
another daughter; by which means, the number 
of parcels is swelled to seven, whereof the son would 
take four and the daughters three. Arranging the 
shares of the males and the shares of the females into 
separate lots, the four parcels of the son would de¬ 
scend to his daughters, giving two to each, and the 
three parcels of the daughters pass in like manner 
to their descendants, that is, the same two daughters 
and the son. The portion of the latter being equi¬ 
valent to that of two females, the three parcels must 
be divided into four parts, which cannot be accom¬ 
plished without a fraction, and there is ho coihmon 
measure of three and four; we must therefore multi¬ 
ply seven by four> and the product or twenty-eight 
will be divisible among all the claimants without a 
fraction. The four parcels of the male in the second 
stage will thus become sixteen, giving eight to each 
of the great grand-daughters ; and the three parcels 
of the females in the same stage will become twelve, 
of which the half or six parcels will pass to the great 
grand-son, and the remaining six to the great grand¬ 
daughters, which with the other sixteen parcels, 
will make their shares twenty-two, or eleven to 
each*. 


* Sirajijyafaftnd Shareefeea, Appendix, No. 231; 



^ Second class of distant kindred. • 

There is little difference between the distant 
kindred of the first and second classes, fexcept that 
they recede from the deceased in opposite directions. 

How pro- The rules for the succession of both are nearly the 

rrod. ^ ‘ 1 • 

same. Thus in the second, like the first class, proxi¬ 
mity to the deceased forms the priticipal ground of 
preference, the nearer taking precedence of the more 
remote by whatever side related*. The rnaternal 
grand-father is accordingly preferred to all the 
others, as being the only false ancestor in the stage 
immediately preceding the parents of the deceased, 
and the father of the paternal grand-mother is ih 
like manner preferred to the father of the paternal 
grand-mother^s mother-j'. When the claimants are in 
the same degree of proximity to the deceased, he 
whose right is derived through an heir is entitled td 
preference, according to some of the followers of 
Aboo HuneefaX. Thus, among those wHo hold this 
opinion, the father of the mother’s mother, who is a 
true grand-mother, and therefore an heir, is preferred 
to the father of the mother’s father, who is himself 
only a false grand-father, and therefore not an heir§. 
But others reject this distinction, dividing the pro- 

I ■ ... > . . . 

* ♦ Sirajiyyah^ Appendix^ No. ^32.. 

+ Shureefeea, Appendix, No. 233. 

!}; Sirajiyyah, Appendix? No. 234. 

. § Shureefeea, Appendix, No. 235. 
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perty at once according to the next rale, and giving, 
in the case puti, two-thirds to the father of the grand¬ 
father, and the other third to the father of the grand¬ 
mother*. When none of the claimants can shew n 
ground of preference, either by proximity, or rela¬ 
tionship through an heir, the property is to be 
divided according to the difference of sex, on the 
principle of two parts to males and one part to 
females; but it is only when the claimants are all 
on the same side* and their relationship to the de¬ 
ceased continued through persons of the same sex, 
that the difference is to be considered in the persons of 
the claimants themselves. When they are connected 
through persons of different sexes, the property is to 
be divided at the stage where the difference first 
appears, and distributed in the manner already ex¬ 
plained. If the difference appears at the earliest 
stage, that is, if some of the claimants are related to 
the deceased by the father’s side and some by the 
mother’s, the property is to be divided ah initio intt> 
three parts, whereof two are to be distributed among 
I the distant kindred on the paternal side, and one 

I among those of the maternalf. 

§ Third class of distant kindred. 

The third class of distant kindred comprises, as 
ailready mentioned, the children of sisters and the 

j daughters of brothers absolutely, with the sons of 

. . -. ^ .‘— ' ■ — 

♦ Sirajiyyah and Shureefeea, Appendix, No. 236. 

+ Sirajiyyah, Appendix, No. 237. 
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half-brothers by the mother; and the rules for their 
succession = are similar to those which have been 
explained for the first class. That is, the nearest to 
the deceased is first entitled to the inheritance^ and of 
claimants equal in proximity, the child of a residuary* 
is preferred to the, child of a distant kinsman or kins¬ 
woman. Thus, when the claimants are the daughter 
of a brother’s son, and the son of a sister’s daughter, 
whether the brother and sister were related to the de¬ 
ceased through both parents or by the father only, 
or one by both parents, and the other by the father, 
the daughter of the brother’s son shall take the whole 
property, because her father ranks among residnariesj, 
while the parent of the other claimant, that is the 
sister’s daughter, is no more than a distant kinswo- 

maii'l’. i^lpl 

If the brother and sister, in the last case, from 
whom the claimants are descended, had been related 
to the deceased by the mother’s side only, the pj“0- 
perty would be distributed differently, both ,accord- 
ing to Aboo Yoosuf and Moohummud; though they 
are not exactly agreed as to the precise mode of 
distribution. The former would divide the property 
among the claimants, according to the common rule 
of giving two parts to the male and oh0 part to the 

* In the first class, the preference is given to the child of a 
sharer; but neither can the child of a residuary be in the same 
degree with the child of a distant kinsman in the first class, nor the 
child of a sharer be in the same degree with the child of a distant 
kinsman in the third class. (Shureefeea^ p, 159.) 

+ Sirajiyyah, Appendix, No. 238. 
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female. It is true, that though this be the general 
principle, there is a special exception with respect to 
the persons through whom their rights are derived; 
brothers and sisters by the mother only succeeding 
equally, without any regard to difference of sex, upon 
the express authority of the Kooran. But this excep¬ 
tion is not to be extended by analogy to cases 
where the similarity is not complete in all respects ; 
and as the children of half-brothers and sisters by the 
mother are not in circumstances precisely similar to 
their parents, having no right for instance to inherit 
as sharers, they are subject to the operation of the 
general rule. Moohummud, however, disputes the just¬ 
ness of this reasoning, because the sole right of the 
children arises in consequence of the propinquity of 
their parents to the deceased; and he accordingly 
declares, that the property ought in this case to be 
divided equally between the claimants, without any 
preference of the male over the female sex. It is to 
be observed; that the general current of tradition is 
in favor of his opinion*. 

When the claimants are equal in degree, and none .Mode of 

I 1 . T ^ distribution 

or all of them the children of residuaries, or some the 

• mants of the 

children of residuaries and some of sharers, respect is 



to be bad, according to Aboo Ymsuf, tothfe strength 
of propinquity. So that the descendant of a full ■ 
brother would be preferred to the descendant of a 
brother by the father only, and the latter be pre¬ 
ferred to one descended from a brother of the deceas- 


* Sirajiyyah, Appendix, No. 239. See on/e, page 70. 



by the mother only*, itfoo/mwwiwf?, however, first 
divides the property among the brothers and sisters, 
with reference to the sides of their relatioilship to the 
deceased, and the number of their branches, and then 
distributes what may fall to the shareof each sex 
among the branches, in the manner explained for dis¬ 
tant kindred of the first class. Thus, suppose the 
d^eased to be survived by three nieces, the daugh¬ 
ters of different kinds of brothers, and by three 
nephews and three nieces, the children of different 
kinds of sisters, after the following scheme : 

Full br. full sr. br. by fr. sr. by fr. br. by mr. sr. by rat. 

1 5 ^ ‘ —i- 

daughter, g. a. dr. g. d. daughter, g. d. 

According to Aboo Yoosuf, the whole pro¬ 
perty is to be divided among the descendants of 
the full brother and sister, in the proportion of 
tvvp parts to the male and one part to each of the 
females, respect being had to the sex of the claiui- 
ants, and the strength of their propinquity to the 
deceased. On failure of descendants of the whole 
blood, the property would pass to the descendants 
of the half-brother and sister by the father, and be 
distributed among them in the same way. And on 
failure of them, it would be distributed in like man¬ 
ner among the descendants of the half brother und 
sister by the motherf. According to Moohummud^ 
on the other hand, one-third of the property is to 


* Sirajiyyah and Shureefeea, Appendix, No. 240. 
+ Sirajiyyah, Appendix, No. 241. 









be allotted to the descendants of the half-brother 
and sister by the mother, and divided equally among; 
them, on account of the equality of their roots. The 
sister having two branches, viz. a son and a daugh¬ 
ter, is accounted the same as two sisters, and her 
portion is therefore two-thirds of the third, which 
accordingly pass to her descendants, among whom 
they are. equally divided ; and the remaining third 
of that third, being the portion of the brother vvho 
has only one branch, goes to his daughter. Two- 
thirds of the whole property still remain, which be¬ 
long to the descendants of the full-brothers and 
sisters, who it may be remembered entirely exclude 
half-brothers and sisters by the father. The sister 
here has also two branches, by which means her por¬ 
tion is doubled, and raised to an equality with that 
of her brother; the two-thirds are accordingly to 
be divided into moieties, whereof one moiety, that 
is a third of the whole property, passes to the daugh¬ 
ter of the full-brother, and the remaining moiety, or 
third of the whole, is to be divided among tlie 
children of the full-sister in the proportion of two ; 
parts to the son and one part to the daughter. The 
whole estate will thus be arranged by a separation 
into nine lots ; whereof three, passing to the chil¬ 
dren of the half-brother and sister by the mother, 
will be divided among them equally, giving one 
lot to each ; and of the remaining six lots, which 
belong to the children of the full-brother and sis¬ 
ter, three w'ill pass to the daughter of the brother, 
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two to the son of the sister, and oiie lot to her 
daughter*. 

If instead of brother's daughters, as in the last case, 
the deceased were to leave descendants of different 
kinds of brothers through their sons, as if for instance^ 
he were survived by the daughter of a full-brother's 
son, the daughter of the son of a half-brother by the 
father, and the daughter of the son of a half brother 
by the mother, the first would take the whole pro¬ 
perty, by the general agreement of the learned, as 
being the child of a residuary, and having also the 
strength of propinquityf. 

Some commentators have in this place adduced 
a case, to illustrate the mode of appreciating the 
sides of relationship, and the branches in the roots. 
Thus, suppose the deceased to have left the son of a 
half-brother by the father, two daughters of the son 
of a half-sister by the father, who are also the chil¬ 
dren of a full sister's daughter, and the daughter of 
the son of a half-sister by the mother ; as in the 
following scheme; 

h. B by F. h. S by F. Full sister, h. S by M. 

I I 1 ^ 

daughter, son,^---daughter, son. 

son, two daughters, daughter. 

According to Aboo Yoosuf, the whole property 
ought here to go to the grand-daughters of the full- 


* Sirajiyyah and Shureefefea, Appendix, No. 243. 
+ Sirajiyyah, Appendix, No. 343i 
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sisterbj strength of propinquity. But Moohumtnud 
.would divide the property in the roots, that is, the 
brother and sisters, having respect to the sides and 
number of the branches. Thus, the property would 
be originally divisible into six parts, by reason of the 
occurrence of a sixth, which is the share of the half- 
sister by the mother; the full sister having two 
branches is accounted the same as two full-sisters, 
whose share being two-thirds of the property, fdUr 
parts would be allotted to her, add the remaining 
sixth pass to the half-brother by the father, as residur 
ary, when his sister would.also participate with him; 
but she has two branches in the present case, and 
her portion would be accordingly raised to an equali¬ 
ty with her brother’s, and the sixth be divided 
between them in moieties;^when the case would be 
raised to twelve. The single sixth of the half-bro¬ 
ther and sister by the father would thus become two- 
twelfths, one of which would be allotted to each. But 
it will be found, that the twelfth of the sislpr must 
again be divided between two persons, namely, h^ 
grand daughters, and the case must befurther raised 
to twenty.four, or four times the original number of 
parcels into which it was to be arranged. The one 
sixth of the half-sister by the mother, which passes 
to her grand-daughter, will thus become four twenty- 
fourths; the four parts qf-the full-sister will become 
sixteen twentyi-fourths, and pass to her grand-daugh¬ 
ters, who will also have two twenty-fourths as the 
descendants of the half-sister by, the father; while 



the remaining two will pass to the grandson of the' 
half-brother by the father*. 

§ Fourth class of distant kindred. 

The fourth class of the distant kindred are the pa¬ 
ternal aunts of the deceased, his paternal uncles by 
the mother, that is, the half brothers ot his father by 
the same mother, and his maternal uncles and aunts 
Howpre- without distinction-j". The descendants of this class 
being treated of in a separate section, there is no 
room here for preference by proximity, as all the 
claimants must be equidistant from the deceased. 
When they all happen to be related to him by the 
same side, as paternal aunts, and ])aternal uncles who 
were related to his father by the mother only, or 
maternal uncles and aunts, preference is given to 
strength of propinquity, that is, the person related 
by both parents is preferred, whether male or 
female, to one connected by* the father only, and the 
latter is preferred to one connected only through 
the mother. When there are male and female 
claimants, and all upon a footing of equality as to 
strength of propinquity, all being related by both 
parents, or by father only, or mother only, the 
portion of the male is double that of the female, ac¬ 
cording to the general rule. When the claimants are 
of different sides, some being related by the father 
and some by the mother, there is no longer any room 

* Shareefeea, Appendix, No/ 

, + Ibid, Appendix, No. 245. ^ 
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for preference according to strength of propinquity, 
two-thirds of the property being allotted to the 
relatives by the father, and one-third to those by the 
mother, and divided among them respectively in the 
same way as if they were all of the same side*. 

§ Children of the fourth class. 

The succession of the children of the fourth class • 
of distant kindred is regulated in a great measure in 
the same way as the succession ot the distant kind- 
red of the first class. That is, the first entitled to 
the inheritance is the nearest to the deceased, on 
w hatever side related ; and among equidistant rela¬ 
tives, provided they are all on the same side, the 
preference.isdetermined by strength of propinquity^ 

When the claimants are not only equidistant, but Thechfld 

... ^ofarcsidua- 

also on a footin'? of equality as to the strength otry preferred 

^ , among clai- 

their propinquity, the child of a residuary is pre- 
ferred to one who is not so. Thus, where the claim- 
ants are the daughter of a paternal uncle, and the 
son of a paternal aunt, both uncle and aunt being 
of the full-blood to the father of the deceased, the. 
former will take the whole estate, as being theofiT- 
spring of a residuary. But if the aunt had been of 
the full-blood, and the uncle only of the half-blood, 
the son of the former would be preferred, by reason 
of the strength of propinquity, according to the 
most probable traditions, and agreeably to the ana¬ 
logy of a maternal aunt by the father, who though 
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the child of a false grand-father, who is onlj a distant 
kinsman, is preferred to the maternal aunt by the 
. mother/thoughsheisthechildofthematernalgrand- 
indther, w"ho is a sharer. Some, however, maintain, 
that the daughter of the paternal uncle by the father 
ought to have the preference in the supposed case, 

^ by reason of her being the child of a residuary*. 

When the claimants, though equidistant, are not 
related by the same side to the deceased, there is no 
longer any dependance on the strength of propin- 
quity, nor the fact of one of them being the child of a 
residuary. This is both agreeable to the more gene¬ 
rally received traditions, and to the analogy of the 
case of a paternal aunt of the full-blood, who, though 
the mistress of two propinquities, and also the child 
of an heir on both sides, (her father being a true 
grand-father to the deceased, and therefore a residu¬ 
ary, and her mother his true grand-mother and conse¬ 
quently a sharer) does not exclude a maternal aunt 
Among by tbe fither alone. No regard being had to either ^ 

b^sid^sS of the circumstances above-mentioned, two-thirds of 
the property pass to the relatives on the father’s side, 
th^Sher!*^ and one-third to those connected by the mother’s. 

In distributing the portions of the former class, re- 
i^pect is first to be had to the strength of propinquity, ft 

and then to the otfspring of residuaries. For the 
latter class, the rule is the same, as far as possible, 
but all the relatives being connected through a 
female, there cannot be any residuary among them. 


* Sirajiyyah, Appendix, No. 247. 






According to Ahoo Yoasuf, the portion of each class- 
is to be divided among the individuals composing it, B 

with reference to their own sex and number; while in 
the opinion of Mookummud, the number of the 
branches is to be taken into acconnt at the first stage 
where the difiTerence of sex appears, as explained for 
the distant kindred of the first class*. Thus, let us Case, 
suppose that the deceased has left four grand-sons 
and four grand-daughters of paternal and matei'rial 
uncles and aunts of the half blood, that is, related to 
his father or mother through one parent only, accord¬ 
ing to the following scheme: 

p. a. f. p. a. f. p. u. by f. m. a. by f. m. a. b|r to. to. u. by fl . 
daughter, son,-daughter, daughter, son, - —dr; 

j I I 1 

2 sons, 2 daughters, 2 daughters, 2 sons. 

Here the property is first to be divided into three 
parts, whereof two parts go to the relatives by the 
side of the father, and one part to those by the side 
of the mother. Among the former the two daugfa- How ar- 
ters are equivalent to four, according to Aboo Yop- 
suf; that is, to two on each side: but four daughters W- 
being equivalent to two sons, and there being also 
two other sons, the whole of the two-thirds which 
fall to the relatives by the father, will be divisible 
into four parts, which obviously cannot be done 
without a fraction. There is however a common 
measure of the number of parcels (two)^ and the 
individuals among whom they are to be distributed 
(four}, and the former will accordingly be raised to 

* Sirajiyyab, Appendix, No. 248i 




four sixths, in the manner so often explained. In the 
same way, the two sons on the side of the mother, being 
doubly related, are equivalent to four, and there being 
two daughters, who are equivalent to one son, the 
number of claimants among whom the remaining 
third is to be divided, is five. Here there is no com¬ 
mon measure of the parcel and parties entitled to it, 
and the number of the latter must accordingly be 
preserved entire. On comparing five with two (the 
measure of the relatives by the father), as direct¬ 
ed in chapter seventh, we find that there is no 
common divisor of the numbers, which must 
accordingly be multiplied together; and the pro¬ 
duct (ten) being, multiplied by three, the original 
divisor of the case, the whole number of the parcels 
will be raised to thirty, whereof twenty will pass to 
the claimants on the father’s side, or ten to the two, 
sons, and ten to the two daughters ; and the remain¬ 
ing ten to the claimants by the mother’s side, or 
eight to the sons and two to the daughters*. 

Accordiny With rcspcct to the opinion of Moohummud, I 
shall content myself with stating the general result 
of his principles in the above case, without following 
their application at each step, which would be fa¬ 
tiguing the reader’s attention unnecessarily, after the 
full explanation that has been given of them in 
treating of the distant kindred of the first class. 
According to Moohummud^ the property ought to 


* Shar^efeea, Appendix, No. 249. 




ire divided into thirty-si^ parcel; , of twp- 


thirds or twenty-four ptupfjis , wp^ Ihp r,pla- 

Jiyes by the s sidp,.; pf whom thp.,twp daugh- 
tfers would receive nine each, (that i$, six in vifttneof 
their descent from the paternal uncle by the fathi^, 
and three as descendants from the paternal aunt hj?' 
the father;) and each of the two sons three parcels. 
The relatives by the side of thy piotber would 
the other third or remaining twelyp parcels, 
the two sons would have each five parcels, (that is, 
three by virtue of their descent from tlie maternal 
uncle by the father, and two as descendants of tb© 
maternal aunt by the father;) while onjiy two par¬ 
cels would be jeft for the daughters^ or one fo 
each. On reckoning up all the shares, it \yiU be 
found that they amount to thirtyHsix exactly. Thus, 
94.d+3+3= 24; 5+5+l+l:=12; and 24+12=36*. 


if there be none of the persons mentioned in the 
preceding.section in existence, the estate will revert 
to the maternal uncles and aunts of the deceased^s 
parents, the paternal uncles of his mother, and sucti 
of the paternal uncles of his father as were , related ^ 
to him by the mother only. Jn default of aU these,*® 
it passes to their children. Failing whom, it will® 
revert to the same description of uncles and aunts ^ 
of the parents of the deceased’s parents; and then | 
to their children. And so on through the niore re-, :d 
mote branches without any limit; the succession 



• Shoreefc^A^ Ap^ehdi*,' 1^6. 250. 




being regulated in the same way as that of the dis¬ 
tant kindred of the fourth class and their children*. 

• * The authority for the last paragraph was omitted at the proper 
place in the Appendix, and has been added at the end as No. 286, 
The distant kindred are of small importance compared to the resi- 
duaries, and it is worthy of remark, that the author of the Sira^ 
after observing that the estate will pass, on failure of the 
uncles and aunts of the deceased and their children, to the uncles 
and aunts of his parents and their children, subjoins the words 
as in the case of rcsiduaries.” Here we have his own authority 
^hat he did not mean to restrict his definition of the term “ resi- 
duaries” to the descendants of the nearest or imnaediate grand¬ 
father, as has been apparently supposed by his learned translator. 
Jthd it may be fairly inferred from the generality of that defini¬ 
tion, that there is in truth no limit whatever to the residuaries in 
the collateral any more than in the direct line; an inference which 
is confirmed by the analogy of the distant kindred ; for whose 
unlimited succession in the former as well as in the latter line, 
we have^the express authority of the Shureefeea, 






Of Posthumous Children., Missing Persons, Captives, 
and persons perishing hy a common accident.. , * 


The author of the Sirajiyyah has an»*exed to his 
chapter on the Distant Kindred, which is the last in 
his treatise, a few supplementary sections on subr 
jecls closely connected with the Law pf Inheritance, 
if they do not strictly form a part of it. The first 
of these sections, which treats of hermaphrodites, I 
shall pass over entirely, referring the reader who- 
is curious respecting the notions entertained by 
Moohummudan lawyers on the obscure question 
of doubtful sex, to the third volume of Sir William 
Jones’s Works, quarto edition, and Mr. Hamilton’s 
translation of the Htdaya, vol. iv, p. 559, where the 
subject is treated at all the length which it proba¬ 
bly deserves. The matter of another of the sections 
has been introduced, with some additional observa¬ 
tions drawn from other sources, in the second chapter 
under the head of the third impediment to inheritance. 
And of the remaining sections I propose to give some 
account in this place. The most important, which 
treats of posthumous children, 1 shall consider at 
some length. For the others a shorter notice will 
be sufficient. 
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§ P6sth^imo^f Cifnlfir^^ 


FFEftENT nations have entertained diffe 


the and^shortest peri^^^ 

human 'eptecies^lhpu^hr'aH 
^^^Mfeeiliin' fixinsr the ordfnaiir terra at hj&iPul^ 
ine .chleira.® 1 he instances of aay |^ah|*« 




. , ... ^ ......... - 

|side|ap|e^Fpffa^^ this pea-iod are ptobidiE 


St* 


verj rare ;.but a slight excess is by mo raeans> ini’ 
frequent. y ,;iAnd we know that the usual pei'iod has 
been anticipated in many well authenticated cases 
1>J so long as two months. There seems w 
^fi nothing, therefore, to warrant us in assigning ao^ 
positive limit beyon^which gestation can never jift 
protracted, nor to liltble us to deterraiiie the 8|iprf^ 
est possible time required by nature for tlieTbfraa^ 
tiou of a perfect/flftMs. N^ere is at the same time 
an obvious icbnvenience in possessing a rule of law 
for determmm^^^ far questions of thii^ kind may . ^ ; , ,, 
be entertained j and such a rule is aocordingly/^;' ^ 
found in the codes of several nations* By the 
Homan law, ten and six raontlis respectively were 

prescribed for the and of ,gesti^ 

tion ; and both the law of Scotland and the ; Code 

Napoleon have adopted its provisions in 
y spect. The law of England is perhaps 

the subject, but the decisions of the prairts woidd 
probably be regulated in a doubtful case, pretty 
Rhortert much, though not Stncti^^^ rule. With 

resp^'f ’ > the sliortest period of gestation, the Moo- 
kumaiudan law is the same as the Roman, and upon 
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this point the doctors of all sects seem to be agreed* *. 

But there is less nnatiinriitj regarding the longest 
period, though the notions entertained by all on the 
subject will probably excite the smile of an Earo- 
pean physiologist. They form, however, a part of 
the Moohiimmadan code, and cannot well be entirely 
disregarded by our courts of justice, without alter* 
ing the law which they are bound' to administer in 
some cases, and assuming in so tar the functions of 
the legislatnre. 

According to Shafei, the period of gestation may Longest 
he extended to foiir yeUrsf; and two cases, appa* gestation, 
rently well authenticated, of persons who are said to 
have remained so long in their mothers' wombs are 
cited in support of his opinion. With respect to 
these cases the author of the Shureefeea pertinently 
observeSj that the parties could neither have known 
the fact themselves, nor have well been informed 
of it by others, since none but God himself can tell 
what takes place in the womb. Moreover, the 
protraction might have been occasioned by an 
unusual rigidity of the mouth of the uterusy induced 
by disease, and so rare an occurrence cannot be 
drawn into a precedent^. The opinion of Ahab 
Bnneefa seems to rest on less questionable grounds. 

He assigned two years ds the longest period of gesta¬ 
tion, on the authority of one of the Prophet's 


— ---— 

* Sirrajiyyah and Shureefea, Appendix, No. 251. 
+ Appendix, No. 251. 
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declares^ thaf “^^‘ ^^ 
^K^^iB^^?r*ionger lhan two . j,(|ars in"the 
* its mother, eyen so much sts the turn ora' 

And this she delivered, not as her own bpinidii, bu 
as a saying of tlpe Prophet himself. . It is therdfiyre en-^ 
titled to the same implicit , respect as any other of 
the traditions, and is accordingly so phserved by aU 

the sect of ,/4Z»op ,, , 

Disbelieving entirely in all reports of extraordi¬ 
nary protraction, we may be apt to siippose that, 
notwithstanding the latitjude allowed by the Moo- 
hummudan law, the only difference which can exist; 
between its practice and that of European natioof 
is, that questions of pregnancy may be entert^ned in 
the former as worthy of investigation, which wou^d 





be entirely rejected in the latter. If our notions.iif, ^; 
on the subject be correct, and the investigation be 
fairly conducted, the practical result ought to 
nearly the same. The issue of an investigatiph^^ 
however, must depend in some degree on the spirit 
in which it is pursued ; and we should not be sur- 
prized if a much less degree pf evidence would satisfy 1 J 
a Moohuumiudau lawyer upon a point of this nature, 
than would be required to command the belief of an 
English jury. Tlhere are still facts, such as the 
external symptoms of pregnancy, w|ifcb cannot be 
entirely disregarded; and it can hardly be supposed, 
if a Woman should fail to exhibit any of these signs 


^ Sbuxeefeea, Appendix, No. 253. 
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at th(§ uiual time, reckoning from her husband’s 
death, that aiiy child which she might ultimately 
produce within two years from that period would 
still be pronounced legitimate even by a Moohum- 
mudan lawyer. Hi^rlaw allows that the usual peiiod 
of geslatiCh may i« some cases be protracted so 
iiiui- tut it does not allow, so fir as-1 have been 
able to discover, that pregnancy may possibly ei^ist 
without any of the^mptoras by iVhich it is usually 
distinguished. There would thus be still a fact m 
most cases to be accounted for, as contrary to Moo- 
biimihiidan experience as to our own. It seemS 
therefore probable, that the only instances where any 
real difficulty caii occur, are those rare cases of 
disease which occasionally perplex even the most 
skilful of the medical facility in Europe, 

The law has so strong an inclination to favor the 
paternity of children, that there is a marked distinc¬ 
tion, in- the' application of the roles respecting 
pregnancy to the Subject of- inheritance^ be¬ 
tween cases where the paternity of the fcetm is 
involved, and those where the question is merely 
whether it shall be entitled to a jiortion of the suc¬ 
cession or not. Thus, if the pregnant wontian be 
tije widow of the person whose siiccession is in dis¬ 
pute, the child shall inherit, if born within two years 
from such person’s decease,’ unless the woman has 
acknowledged the completion of her which 

would be tantamount to an admission that she was 
either not pregnant at the death of her husband, or 



Distinctioa 

between 


cases in¬ 
volving the 
child’s pa¬ 
ternity, and 
those which 
do not 


had been internaediately delivered of another child*. 
While if she were the widow of a relative of the decease 
ed, as of hisfatheror son for instance, it is necessary 
that she should be delivered within six months from 
his death, in order that her child may participate in 
his iiiheritancef. The reason assigned by the com¬ 
mentator for this distinction, is the necessity of find¬ 
ing a legal descent for the infant in the first instance; 
while in the second, his paternity being already esta¬ 
blished, and the question, reduced to one of mere 
inheritance, it is necessary to establish his existence 
in the womb at the death of the party from whom 
he cliiiims to inherit, and that can be predicated with 
certainty only when he is born at or within the 
shortest period of gestation, reckoning from that 
event^:. 

When a child is born alive, he acquires a vested 
interest, which passes to his representatives in the 
event of his death, if that should occur imine- 
diately after delivery, it may be a question of 
some difficulty to determine, whether the infant was 
actually born alive or not. The Mpohummudan 
law has provided for cases of this kin^!) with a mi¬ 
nuteness which is perhaps unknown to other systems 
of jurisprudence. If the infant exhibits any of the 
signs by whicli life is usnally indicated, as a sound, 
sneezing, weeping, laughing, or the motion of a limb. 


* See Note to page 4. 
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it is to be accounted alive*. And il'it.should die ia 
the birth, the vestiture of interest will depend on the 
fact of the greater or smaller portion of the body 
being delivered before death. In cases of natural 
labor, where the head is presented, the breast-is 
to be considered, that is, the infant shall inherit if 
the whole breast be delivered while he yet discoverst 
signs of life; but if the feet are first delivered, the na¬ 
vel is to be taken into consideration, and his right of 
inheritance will depend on so much of his body be¬ 
ing protruded while.he is yet alivef. 

According to Aboo Huneefa, of the portions,of four 
sons, ?.nd four daughters, whichever is the greater 
in the particular circumstances of the case, is to be 
reserved for an infant in the womb, and the re-* 
mainder of the property to be immediately divided 
among the other heirs. By one report of ilfooA«»»- 
mud's opinion, the larger of the portions of three 
sons and of three daughters, but by another, the 
portion of two sons, ought to be reserved. Aboo ,Foo- 
suf, on the other hand, according to the more gene¬ 
rally received accounts of his sentiments, considered, 
that no more than the share of one son, or the share 
of one daughter, can be properly reserved for an in¬ 
fant in the womb ; security however being taken 
from the other heirs to refund in case of.there prov* 
ing to be more than one child. And the reason¬ 
ableness of this opinion has recommended it to the 


* Shureefeea, Appendix, No. 256. 
+ Sirajiyyah, Appendix, No, 267. 
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approbation of the learned, by whom it has been 
generally adopted, as the rule of decision*. 

In arranging cases of pregnancy, the property 
must l>e divided into so many parcels as will allow 
of all the heirs* receiving their portions without a 
fraction, whether the infant should prove to be 
male or female; and the following rule has been 
laid down for that purpose. First, arrange the case 
on either supposition ; then compare the number of 
parcels upon one supposition with the number of 
parcels upon the other; and if the numbers be com¬ 
mensurable, divide one of them by the measure, and 
multiply the quotient by the other. Otherwise, mul¬ 
tiply the whole of the one number by the whole of 
the other. The product in either case will be a 
number of parcels which can be divided among the 
heirs exactly,- whether the infant be male or feinalef. 

This being ascertained, we are next to take the 
portion of each heir on the supposition of the in¬ 
fant’s being a male, and multiply it either by the 
whole number of parcels required on the supposition 
of the infant’s being a female, or by the quotient of 
that number when divided by the common measure if 
there happens to be one. We are then to proceed 
in the same way with the portion of each heir, on the 
supposition of the infant being a female:}:. And of 
the products of the two operations, that which hap- 


♦ Sirajiyyah, Appendix, No. 258. 
f Sirajiyyah and Shureefeea, Appendix, No. 259. 
% Sirajiyyah and Shureefeea, Appendix, No. 260. 



163 


pens to be the less, is to be surrendered to the parti¬ 
cular heir, and the difference reserved till the birth 
of the infant*. 

Thus, suppose, that the deceased has left a daugh¬ 
ter, both . parents, and a pregnant widow. If the 
infant be a male, the property must be divided into 
twenty-four parcels, by reason of the concurrence of 
an eighth with two-sixths. The widow’s portion 
will accordingly be three parcels, eight wdll fall to 
the parents, and the remaining thirteen will belong 
to the daughter and the unborn son. Again, on the 
supposition of the infant’s being a female, we should 
have the concurrence of two-thirds, an eighth, and 
two-sixths, and the number of parcels would be 
raised to twenty-seven; whereof eleven would be 
taken by the widow and parents as before, while 
sixteen would belong to the daughter and the un¬ 
born child. The property must accordingly be 
divided upon both suppositions into twenty-four and 
twenty-seven parcels. But of these numbers there 
is the common measure three, and, dividing one of 
them by it, and multiplying the other by the quo¬ 
tient, we have two hundred and sixteen for the num¬ 
ber of parcels required to meet either supposition. 
Then taking the portion of each heir on the supposi¬ 
tion of the infant being a male, and multiplying such 
portion by the quotient of the number of parcels on 
the supposition of the infant’s being a female, when 
divided by the common measure of the parcels on 
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both suppositions, we have 3x9=27 parcels, for the 
share of the widow, on the first supposition ; and 
4x9=36 parcels, for the share of each parent, on the 
same supposition. Reversing the operation for the 
contingency of the infant’s proving to be a female; 
we have 3x8=24 parcels for the share of the widow, 
and 4x8=32 parcels for the portion of each parent. 
It is obvious, that the shares are larger on the last sup¬ 
position ; and the diiference, or 27—24+2(36—32)= 
11 parcels, must be reserved from the portions of the 
widow and parents, to abide theeventofthedelivery*. 

The estate being originally divisible into twenty- 
four parcels, on the supposition of the infant’s being 
a sort, and eleven of these being absorbed by the 
shares of the widow and parents, there remain thir¬ 
teen for the daughter and the unborn child. If with 
Aboo Huneefa we reserve the portions of four sons, 
to aWait the birth of the child, tlie daughter can 
receive in the mean time only a ninth part of the 
remaining thirteen parcels, which multiplied by 
rtine, asin the cases of the widow and parents, will 
give jVVths, as the amount immediately claimable 
by herf. But, according to the more reasonable 
opinion of Aboo Yoosuf, she would be immediately 
entitled to aV^ths, being one-third of the remainder, 
after deducting the portions of the other heirs ; 
the other two-thirds being reserved for the in¬ 
fant, in the womb. If the birth should be female, 


* Sirajiyyah and Shureefeea, Appendix, No. 262. 
+ Sirajiyyah, Appendix, No. 263, 
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whether one or more, the whole of what was 
reserved is to be divided among the daughters, 
beoause the very contingency has happened with 
respect to which the portions were reserved, the 
widow and both parents having received all . that 
they were entitled to, on the supposition of the infant 
being female. The daughter, who was born before her 
father’s death, having already received a certain part 
of her share, is entitled to no more of the reserved 
portion than is sufficient to put her on a footing of 
equality with her posthumous sister or sisters. If 
the widow be delivered of a son or sons, the amounts 
deducted from the portions of the sharers must be 
restored to them, and the remainder will then bo 
divided among the children, according to the gene¬ 
ral rule of a double share to the male, whatever the 
daughter may have already received being deducted 
from her share. If the infant be still-born, the 
portions .reserved from the shares of the widow and 
parents must in like manner be restored, and the 
amount received by the daughter must be made up 
to a full half of the whole estate, the surplus being 
the property of the father as the residuary*. 

It seems hardly necessary to observe, that an heir, 
whose portion cannot be affected by any condition 
of the infant, is entitled to have the whole of it 
immediately surrendered to him; and that, on the 
other hand, where the heir would be entirely ex¬ 
cluded in one condition of the infant, no part 
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of his share can be delivered to him until its birth. 
Thus, where the heirs are a grand-mother and a preg¬ 
nant widow, the former is at once entitled to her 
sixth, which is subject neither to increase nor dimi¬ 
nution, whether the child be male or female, or be 
born alive or dead*. And where the heirs are 
a pregnant widow, a brother, and a pateVnal uncle, 
neither of the two last is entitled to anything until 
the birth of the child, because they would be wholly 
excluded if it should prove to be a son-f. 

§ Of Missing Persons. 

A pei*son is said to be missing when he is absent, 
and there is no certain intelligence whether he be 
alive or deadj. In these circuinstances, he is not to 
be considered dead so long as there are any of his 
contemporaries alive. This is agreeable to the gene¬ 
ral current of the traditions §; though according to 
one report, Ahoo Huneefa extended the time to a 
hundred and twenty years, reckoning from.the birth 
of the person missing, while Moohummud fixed 
it at a hundred and ten years, and Aboo Yoosuf 
at a hundred and five years, reckoning from the 
same period ([. But these reports are not found in 
books of good authority, and seem to be generally 
rejected^. I’here is however another opinion, which 

^ Shureefeea, Appendix^ No. 265. 

+ Ibid, Appendix, No. 266. 

J ’ Ibid, Appendix, No. 267. 

§ Sirajiyyab, Appendix, No. 268. 

II Ibid, Appendix, No. 269. 

H Shureefeea, Appendix, No. 270. 
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a$ssigns ninety years, as being usually the extreme 
limit of human existence in the present age of the 
world; and, according to the Imam Timurtasheef 
judicial decisions are given in conformity to this 
opinion* * * § . But the author of the says, that 

it is more agreeable to the analogy of the law, that 
there should be no fixed period, though it is more 
convenient to limit it to ninety years'j'. The writer 
quoted in the Futawa Alumgeeree declares, with the 
Imam Timurlashee, and perhaps on his sole autho¬ 
rity,‘that the Futwa is according to this opinion ; but 
he remarks, that the most general tradition is in fa¬ 
vor of tile other, which refers to the missing personas 
contemporaries;!:. There is some difference as to tlie 
persons who shall be considered his contemporaries 
for this purpose; but by the most correct opinion 
they are contemporaries in his city. It may |l>e 
remarked, that this is according to the Imam 
Timurtashee, on whose authority, as already ob¬ 
served, the exact period of ninety years has been 
assumed for determining the death of the missing 
person §. So that much reliance, it would appear, 
cannot be placed upon any of the opinions cited ; 
and if a case of the kind were to occur in our courts, 
the judges would perhaps consider themselves at 
liberty to exercise their own discretion, taking into 


* Sirajiyyah and Shureefeea, Appendix, No. 271. 

+ Hidaja, Appendix, 272, 

J Futawa Alumgeeree, Appendix, No. 273. 
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consideration the health and age of the part miss¬ 
ing, and all other -circumstances which might have 
the effect of shortening or prolonging his days. Some 
of the followers of Aboo Huneefa have asserted the 
right of the Imam to exercise his discretion in each 
particnlar case | a course which is farther recom¬ 
mended by the practice of Shafei* * * § . 

A missing person is considered alive with respect to 
his6Wn estate, so that no one can inherit from him, 
but dead as to the property of others, so that he does 
not inherit from any onef. Any share in a suc¬ 
cession which may open to him before a judicial de¬ 
claration of his death, is to be reserved to await the 
possibility of his returnj. Should he return, it is of 
course to be transferred to him, and all his other pro¬ 
perty restored, which it is the duty of the judge to 
place in the meantime under tlie custody of a proper 
officer, if he should never return, the principle of 
accounting him alive as to his own property, but 
dead as to that of others, comes into operation ; for it 
is only such of his heirs as are alive at the time of the 
Judicial declaration of his death, who are entitled to 
participate in his estate, while the portions reserved 
for him from the estates of others revert to their 
other heirs 


* Sirajiyyah and Shureefeea, Appendix, No. 275. 

•f Ibid, Appendix, No. 276. 

I Sirajiyyah, Appendix, No. 277. 

§ Sirajiyyah, Appendix, No. 278. 




An estate,Where one of the heirs is missing, is to 
be arranged first on the supposition, that he is alive, 
and will return to claim his share, and upon the 
supposition of his being dead. The rest of the opera¬ 
tion is the same as has been already explained under 
the head of pregnancy*. Thus, suppose that the deceas¬ 
ed has left a. husband and two fiill-sisters, all of whom 
are present, claiming their shart^, atui a full-brother, 
who is missing.. Then, upon the supposition of the 
brother being dead, the husband and sisters beiiig the 
sole heirs, the share of the former would be a half and 
of the latter two-thirds, the extractor of the case being 
six originally, but increased to seven. On the sup¬ 
position of his being alive, while the husband’s share 
would still remain the same or a half, the sisters 
would have only a fourth ; for on that supposition 
the estate would be originally divided into two 
parts, the husband taking one, and the brother with 
his sisters, the pther ; but the share of the brother 
being equivalent to that of two sisters, the whole ofthe 
estate would be divided into eight parts, whereof 
the husband’s would be four, the brother’s two, and 
the sisters’ one each. In tliese circumstances, it is 
obviously for the advantage of the sisters that their 
missing brother should prove to be dead, while it is 
for the benefit of the husban(f that he should be 
alive, and accordingly no more than one-fourth of 
the estate can be immediately surrendered to the sis- 
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ters, and only three-sevenths to the husband, the re¬ 
mainder being reserved to abide the event ofthe miss¬ 
ing person’s return, or the judicial declaration of his 
death. To resolve the case, the estate must be ar¬ 
ranged into hfty-six parcels, or the product of the 
parcels, on the' supposition of the missing person’s 
being alive, which was shewn to b^ eight, multipli¬ 
ed by the number of parcels oh the supposition 
of his death, which is seven. Eight and seven 
being incommensurable, the number of parcels 
cannot be reduced by any of the processes so often 
alluded to. The husband’s share on the suppo¬ 
sition of the missing person’s being alive (four 
parcels) being multiplied by the number of parcels 
on the supposition of death, or seven, the product 
is twenty-eight. In like manner his share on the sup¬ 
position of death (three) being multiplied by the 
number of parcels on the supposition of life (eight), 
the product is twenty-four ; which being the smaller, 
is surrendered to him, and the difference between 
the products, or four parcels, must be reserv¬ 
ed to await the return or death of the missing 
person. The shares of the sisters being subject¬ 
ed to the same operation, the results are fourteen 
parcels for the supposition of life, aud thirty-two 
parcels for that of death ; and the difference (or eigh¬ 
teen parcels) must be reserved. The whole of what 
is immediately payable to the present heirs being 
thus 24 + 14=38 parcels, the amount to be reserved 
for the missing son is eighteen out of the fifty-six. 
If he be alive, four of these are to be restored to the 





husband, to make up twenty-eight parcels, the half of 
fifty-six, and the remaining fourteen added to the 
fourteen already paid to the sisters, make up the 
other half; but as the brother is entitled to n double 
portion, the whole fourteen are surrendered to him. 
If he should prove to be dead, the whole of the reserv¬ 
ed eighteen parcels are to be delivered to the sisters, 
to complete with what they have already received 
(14 + 18—32) thirty-two parcels, which it will be 
found are four-sevenths of fifty-six», 

§ 0/ Captives. 

A CAPTIVE is with respect to inheritanee on the 
same footing as all Moohuminudans, so long as he 
abides in the faith. If he abandons the faith, his 
condition is like that of other apostates. And if it 
be unknown whether he has apostatized or not, or 
be alive or dead, the rules respecting him are the 
same as those applicable to missing personsf. 

Should the heirs of a captive lay claim to his pro¬ 
perty, on the ground of his apostasy, they must 
prove the fact by two credible Moohummudan 
male witnesses. And if they are able to do so, it is 
incumbent on the Kazee to decree a division of the 
captive’s property among them, the apostasy being 
in these circumstances a civil deathj. 


^ Shureefeea, Appendix, No/^80. 
+ Sirajiyyah, Appendix, No. ‘281. 
Shureefeea, Appendix, No. 282. 
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§ Of Persons perishing hy a common accident. 

When relatives parish together, as by the sinking 
of a boat, the fall of a house, or in a common con¬ 
flagration, and the exact times of their respective 
deaths cantiot be ascertained, it is to be presumed, 
that they all died at the same moment, and the pro¬ 
perty of each shall p iss to his living heirs, without 
any •portion of it vesting in his companions in mis¬ 
fortune*. According to one account, Alee 
Ibn Musood were of opinion, that the relativesought 
all to be Considered as having succeeded to the 
property possessed by each other at the time of the 
accident, but not to the portion derived by inheri¬ 
tance from a fellow-sufFererj*. The reason of the 
exception is obvious, as without it a man might in 
some circumstances be made heir to himself. 

To illustrate these different opinions, let us sup¬ 
pose, that two brothers perish together, each leaving 
a wife, a daughter and an emancipatorj as his heirs, 
and an estate to the value of ninety deenars. Ac¬ 
cording to the more general opinion, the mothers 
would each take a sixth, or fifteen deenars, the daugh¬ 
ters a half, or forty-five deenars, and the emancipa¬ 
tors the remainder, or each thirtv deenars. Accord- 
ing to the other opinion, the motiiers and daughters 
would receivelifteen and forty-five deenars respective- 


* Sirajiyyah and Shureefeea, Appendix, No. 283 . 
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ly as before ; but the remaining thirty of each estate 
would be presumed to have vested in the other bro¬ 
ther, and would accordingly pass to his heirs. Tims, 
the remainder of the elder brother’s property would 
be divided among the mother, daughter, and eman¬ 
cipator of the younger; giving a sixth, or five deenars 
to hisinother.ahalf or fifteen deenars to his daughters, 
and the surplus or ten to his emancipator. Th^^^me 
thing would take place with respt^t to the remainder 
of the younger brother’s estate, which would be divid¬ 
ed in like manner among the mother, daughter, and 
emancipator of the elder. The mothers of each bro¬ 
ther would thus get in the whole twenty deenars, the 
daughters sixty, and the emancipators no more than 
ten*. 

Both opinions are supported by ingenioas reasoiw^ 
and the second is further recommended by its giving 
a larger portion of tl estates to the nearer relatives; 
but there, is only one tradition in favour of it, and the 
other is the more approved, and appears to be gene¬ 
rally adopted by the followers of Aboo TIuneefa\. 


* Shureefeea^ Appendix, No. 285. 
f Appendix, Nos. 283 and 285. 
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